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REASONS FOR DECISION

tl] The Moving Party, thc Communications, Energy and Paperworkers'nion of Canada,

Local 145, ("CEP" or thc "Union" ) is the certified bargaining agent for typographers who

worked at Thc Gazette, an English language newspaper in Montreal which is now owned by

thc Rcspondcnt, Postmcdia Networks Inc. Once there were 200 typographers; now there are

eleven, two of whom, Eriberto Di Paolo and Rita Blondin, are also Moving Parties. Of the

remaining nine, six are retired or resigned. The CEP and Mr. Di Paolo and Ms. Blondin (thc

"Moving Parties" ) request an order asserting that their claims are liabilities to be assumed by

the Respondent Purchaser, Postmedia Networks Inc., pursuant to an Asset Purchase

Agreement dated May 10, 2010, entered into with Canwest Publishing Inc., Canwest Limited
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Partnership, and certain related entities (the "LP Entities" ), and that they arc cxcludcd 1'rom

the claims process in the CCAA proceedings. The motion is resisted by thc Respondent

Purchaser. The Monitor, FTI Consulting Canada inc., takes no position.

~Fts

[2] The LP Entities were granted protection from their creditors by the court pursuant to

the Companies 'reditors Arrangemenr Acr on January 8, 2010.

[3] On May 17, 2010, an order was granted approving an amended claims procedure and

an Asset Purchase Agreement ('*APA") dated May 10, 2010, in which thc purchaser bought

certain assets and assumed certain liabilities of the LP Entities. The APA was subsequently

assigned by the purchaser to Postmedia Networks Inc. (the "Respondent Purchaser" ), On

June 18„2010,a vesting order was granted.

[4] Thc issue before me relates to the scope of the liabilities assumed by thc Respondent

Purchaser pursuant to the pmvisions of the APA and whether thc claims of the Moving Parties

are included. i have also been asked to consider whether the claims are excluded from the

CCRC claims process.

[5] The terminology used in this motion is somewhat confusing as the APA rcfcrs to

Assumed Liabilities and Excluded Liabilities and the CCRC'mended Claims Procedure

Order refers to Excluded Claims. Excluded Liabilities and Excluded Claims are distinct and

diffcrcnt concepts, the former referring to liabilities not assumed by the Purchaser in the APA

and the latter referring to claims that are not part of the CCATS claims process for the LP

Entices.

',S,C., c, C-36 as amended.
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(a) History

[6] The provenance of this dispute lies in an extraordinarily troubled relationship

involving typographers employed by The Gazette, an English language newspaper in

Montreal. This is indeed a sorry saga. Forty six decisions have been rendered by various

levels of tribunals and courts and the Union and The Gazette have attended before the Quebec

Court of Appeal on at least four occasions.

[7] Approximately 200 typographcrs worked in the composing room of The Gazcttc.

Historically, they performed the function of composing the type for the printing of thc

newspaper, With the expansion of computerized technology, this function was becoming

obsolete and by the early 1980s, the typographcrs'ositions at The Gazette were becoming

redundant,

(i) 1982 Agreement

[8] The Union, CEP, and The Gazette (also referred to as the company) were party to

collective agreemcnts that governed the typographers. Consistent with the applicable law at

the time, these collective agreements expired every three years. In 1982, the Union

ncgotiatcd an agreement with The Gazette and the 200 typographers (thc "1982 Agreement" ).
lt was signed on April 15, 1983 but dated November 12, 1982. The 1982 Agreement was

stated to cover the 200 typographers and was to come into effect "only at the time when the

collective agreement between the employer and the Union as mentioned below, similarly in

thc case of future collective agrccmcnts, shall end, disappear, become without value or, for

any other reason become null and void or inapplicable,"

[9] In return for the right to proceed with technological changes, The Gazette guarantccd

to protect the typographers from the loss of regular full-time employment in the composing

room due to technological changes. The full-time employment covered by the guarantee was

'he Labour Code was amended in 1994 to allow collective agreements to run for more than three years.
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to be at full pay and at not less than the prevailing union rate of pay as agreed to in the

collcctivc agrccmcnts ncgotiatcd Irom time to time by the parties. A job transfer was to be

agreed upon by The Garxtte, the Union and the employee and if required by thc applicable

collective agreement, any other union involved.

[10] The term of the 1982 Agrccmcnt was described as follows;

"I'his agrecmcnt shall remain in effect until the employment of all thc
persons named in the attached Appendix I has ceased. Neither party
shall raise any matter dealt with in this Agreement in future negotiations
for any new collective

agrccmcnt."'ll]

In the event of a dispute as to the intcrprctation, application or brcach of the

agreement, the grievance procedure to be followed was that laid out in the collective

agreement bctwccn the company and thc union which was in effect at thc time that the

grievance was initiated.

[12] The 1982 Agreement was to cease to apply to an employee for onc of the following

reasons: death, voluntary resignation, termination of employment on reaching agc 65 or final

permanent discharge which could only occur for a major offence. In essence, thc agreement

was to remain in «ffect until each of thc typographers had ceased his or her employmcnt and

ultimately until 2017.

[13] Thc 1982 Agreement also was to be binding on purchasers, successors or assigns of

the company.

[14] The 1982 Agrccment was incorporated into the 1981-1984 collective agreement and

all subsequent cogectivc agreements, The collective agreements stated:

'"The parties agrccd to duplicate hereunder the text of an agreemcnt
entered into between them the 12'" day of November, 1982. This
agreement forms an integral part of the present labour agreement without
affecting its civil status beyond the collective agrccment, Therefprc, the
parties declare that it is their intent that said agreement remains fully
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enforced, subject to the terms and conditions contained thcrcin,
notwithstanding the expiry of the present labour agreement."~ 3

i15] Where this paragraph uses thc term labour agreement, the French version of this

provision uses the term collective agreement.

(ii) 1987 Agrccmcnt

[16] In 1987, Thc Gazcttc, CEP and thc then remaining 132 typographers entered into a

further agrccmcnt (thc "1987 Agrecmcnt"). This agreement contained language similar to

that of thc 1982 Agreement and included a cost of living formula. It also included a final best

offer mechanism which said:

"Within 90 days before the termination of the collective agreement, the
Employer and the Union may initiate negotiations for a new contract,
The terms and conditions of thc agrccmcnt shall remain in effect until an

agreement is reached, a decision is rendered by an arbitrator, or until one
or the other of the parties exercises its right to strike or lock-out.

Within the two wccks preceding acquiring the right to strike or lock-out,
including the acquisition of such rights through the operation of Article X
of the present agrccmcnt, either of the patties may request the exchange
of "Last final best offers," and both parties shall do so simultaneously
and in writing within the following forty-eight (48) hours or another time
period if mutually agreed by the parties. The "Last final best offers"
shall contain only those clauses or portions of clauses upon winch the
parties have not already agreed. Should there still not be agreement
before the right to strike or lock-out is acquired„either of thc parties may
submit the disagreement to an arbitrator sclccted in accordance with the
grievance procedure in the collective agreement. In such an event, the
arbitrator, aficr having given both parties the opportunity to make
presentations on thc merits of their proposals, must retain in its entirety
either one or the other of thc "Last final best offers" and reject, in its
entirety, the other, The arbitrator's decision shall be final and binding on
both parties and it sha)1 become an integral part of the collective
agreement."

'his same language was used with respect tc thc 1987 Agreement except that thc November 12, 1982 date was
changed to March 5, 1987.
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[17] As such, if there was no agreement prior to the acquisition of a right to strike or lock-

out, either of the parties could require that best final offers be exchanged and submitted to the

arbitrator selcctcd in accordance with the grievance procedure contained in thc collective

agreement. Thc arbitrator would choose one of the last final best offers which then would be

binding on the parties and become part of thc collective agreemcnt.

[18'1 The 1987 Agreement was incorporated into the 1987-1990 collective agreement 2nd

all subsequent collective agrccmcnts. The incorporation language was similar to that used for

the 1982 Agreement. The 1987 Agreement was also to be binding on purchasers, successors

and assigns of the company,

[19] Typically, each collective agreemcnt would expire after three years. There would then

be a hiatus during which time a new collective agrccmcnt would be negotiated, It would then

be signed and back dated to commence on the first day following thc termination of the last

collective agreeinent. So, for example, on November 12, 1982, the parties signed a collective

agreement that covered the period July 1, 1981 to June 30, 1984 and then on September 16,

1985 they signed a collective agreement that covered the period July 1, 1984 to April 30,

1987. The last collective agreement covers the period 2010 to 2017. It too is to be binding on

purchasers, successors and assigns of the company.

(iii) 1991 Decision of Qudbcc Court of Appeal

[20] Disputes arose regularly amongst thc typographcrs, the Union and Thc Oazcttc. On

numerous occasions, the Qudbec Court of Appeal has bccn obliged to rulc on these disputes

and on the impact and purport of both the 1982 and 1987 Agreements.

[21] In an appeal brought by two typographers in 1991, the critical question before the

Qudbec Court of Appeal was whether the terms of the 1982 Agreement which was attached

and descnbed as Entente C to the collective agreement constituted discrimination on the

grounds of age because it required retircmcnt by thc agc of 65. The two typographers had not

signed the 1982 Agreement. After their 65 birthdays, they werc told that their employment

would end on June 8, 1985. Thc typographcrs filed complaints on June 10 and 17, 1985, The
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collective agrccmcnt had expired on June 30, 1984 and a new collective agreement was not

reached until September, 1985, The Superior Court Iudge concluded that the 1982 Agrccment

was in the nature of a civil contract and as the two typographers had not signed it, they were

not bound by its terms.

[22] Rothman, J.A. had to detemune whether the 1982 Agreement which was only signed

by some typographers extended to cover all typographcrs as would have bccn thc casa if the

1982 Agreemcnt werc a collcctivc agreement. He observed that the September, 1985

collcctivc agrccment again incorporated "the provisions of Entente "C" [the 1982 Agrccment]

which had formed part of the previous collective agreement,"

[23] He went on to write:

"In my respectful opinion, the Entente was not merely a "civil contract"
as the Superior Court suggests. It was negotiated and signed by The
Gazette and thc Union that had been certified to represent thc composing
rcom employees and it was spcciftCally stated to form part of thc
Collective Agreement to which it was annexed. If the Entente was valid,
it would have been legally binding on all of the employees whether or not
they signed it."

[24] He stated that the collective agrccment could not have a term exceeding three years.

Hc went on to state:

"In tny view, the Entcntc formed part of the Collective Agrccment and
any of thc Employees who did not sign would nonetheless be bound by
it. The Entente was negotiated on behalf of all of the composing room
employees by a Union that was certified to represent them. It covered
conditions of employment and it was expressly stated to form part of the
Collective Agreement. If it was valid, I can see no reason why it would
not have been legally binding on all of the composing room employees,
whether or not they signed it,"

'asc 515 of Motion Record oF Di Paulo and Blondin.

t!InrI p. 516



JAN-05-2011 12i12 JUGDES ADMIN RM 170 415 327 5417 P. 009

Page: 8

[25] Having concluded that the 1982 Agreement covered all typotp'aphcrs regardless of

whether they were signatories to it, he then went on to consider whether the Entente was valid

in light of the provisions of the Labour Standards Act and the Quebec Charter of Human

Rights and Freedoms prohibiting discrimination on the grounds of age, Hc concluded that it

did not contravcnc either statute.

(iv) 1999Qudbcc Court of Appeal Decision

[26'] The parties attended before the Quebec Court of Appeal in 1999,2003 and 2008. 1 do

not intend to summarize each decision but will extract certain key components.

[27] On June 3, 1996, the applicable collective agreement being at an end, The Gazette had

issued a lockout notice and stopped paying thc 11 typographcrs, The Union and the 11

typographers challcngcd The Gazette's failure to participate in 1he final best offer procedure

outlined in the 1987 Agreement and submitted that the 11 were entitled to salaries and

benefits lost since the lockout.

[28] In 1999, the Court of Appeal had to determine the nature and scope of the 1982 and

1987 Agreements to decide "whether they could still produce effects after the iockout oi'unc

3, 1996." Thc Court concluded firstly that The Gazette had breached the 1987 Agreement by

refusing to exchange final best 08ets. Secondly, the Court detennincd that the 11

typographers were entitled to damages if the lock-out was unduly prolonged duc to the

employer's refusal to participate in the process. The Court of Appeal was of the view that the

arbitrator should decide that question.

[29] In reaching thc Court's decision, Rousseau-Houle J,A. wrote that the 1987 Agreement

was incorporated into the collective agreemcnt as was the 1982 Agreement. The parties

intended that the 1982 and 1987 Agreements remain in full force notwithstanding the expiry

R.S.I2.cIi. N-l.

" R S.I2.cti. C-I 2.
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of the collective agreements. The 1982 and 1987 Agreemcnts provided: (I) an employment

and a salary guarantee, (2) an agreement not to renegotiate thc guaranteed protection and, (3)

a compulsory process for renewing the collective agreement, The 1982 and 1987 Agreements

created vested rights collectively and they had to survive the expiry of'he collective

agrccmcnt. "The union and the employer created vested rights for the typographers including

the right to job security until the agc of 65, a salary adjusted to thc cost of living and a

compulsory arbitration mechanism, Nothing in the law precludes such a solution."

Rousseau-Houle J.A. referred to the Supreme Court of Canada's decision in Dcryc:o Canada

Lrd. v. TCA Canada'ealing with vested rights thc cxercisc of which could be requested

after the end of a collective agreement. Shc obscrvcd that thc Agrccments came into effect as

indcpcndcnt civil agreements if the collective agreement was cancelled, lapsed or became

inapplicable.

(v) 2003 Qudbec Court of Appeal decision

[30] This time thc issue before the Court was whether an interim ruling of thc arbitrator

was correct. The arbitrator had ordered that thc damages of the typographers were limited to

compensation for lost salary and benefits during the lockout and that the period was limited to

June 4, 1996 to January 21, 2000, when The Gazette submitted its fina! best offer. This

interim ruling was upheld by the Court of Appeal. In writing for the court, Yves-Marie

Morissctte J.A. observed that:

a) the 1982 and 1987 Agreements were applicable only between
the expiry of onc collective agreement and its replacement by a
new one; and

b) thc 1999 Court of Appeal decision dealt with the legal
characterization of'he arbitration procedure. "It establishes

"Page 25

'age 26

M (1993]2 S.C,R. 230.
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that thc procedure is indeed consensual, and based on
[TRANSLATION] "a pcrfcct arbitration clause obliging thc
parties to carry out the agreements in accordance with the
ordinary rules of law. The grievance procedure that is provided
for in the collective agreement and to which thc arbitration
clause refers is used only as a procedural framework for
applying the latter." As a result of this analysis, thc
[TRANSLATION] "disagreements" submitted to ai'bitration
pursuant to the terms of Article IX of the 1987 agrecmcnt are
neither "grievances" within the meaning of paragraph 1(f) of
the Labour Code, R.S.Q. c. C-27, since they do not deal with
'"the interpretation or application of a collective agreement", nor
"disputes*'ithin the meaning of para. 1(e) of the Code, since
they arc not [TRANSLATION] "disagreement[s] respecting the
negotiation or renewal of a rollective agreement or its revision
by the parties under a clause expressly permitting the same",
Those "disagreements" actually constitute "disputes" within the
meaning of article 944 C.C P. "

C.C.P. refers to the Cods ofCIvi I Procedure that governs civil actions in Quebec,

[31] While appealing one of thc arbitral decisions, The Gazette had paid salaries and

benefits between February 5, 1998 and October 30, 1998. In February, 2001, The Gazette

commenced a civil action against thc typographers to recover these amounts. This action is

still outstanding. It was acquired by thc Respondent Purchaser as part of the APA,

(vi) 2008 Quebec Court of Appeal Decision

[32] In deciding whether the lockout had been unduly prolonged so as to justify an award

of damages, the arbitrator interpreted thc issue to be considered as requiring him to determine

whcthcr there had bccn an abuse of rights by Thc Gazette which unduly prolonged the

lockout, ln 2008, the Court of Appeal determined that the arbitrator had addressed the wrong

issue. The only issue that needed to be addressed was whether the lockout would have ended

earlier than January 21, 2000 had the exchange of final best offers taken place following the

April 30, 1996 request. The Court of Appeal remitted thc matter to thc arbitrator to answer

that question,

[33] Since then, the arbitrator has determined that had the final best offer procedure been

adhered to, thc Iockout would have lasted until May, 1999.Therefore the typo~iphcrs were
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entitled to damages covering the nine month period from May, 1999 to January, 2000. He did

not order this amount to be paid, however, because The Gazette's request for reimburscmcnt

was still outstanding and had to be addressed. kIe therefore gave the parties an opportunity to

scttlc the issue but retained jurisdiction. The Union and the typographers then challenged the

arbitrator's January 21, 2009 decision.

[34[ As mentioned, on January 8, 2010, an initial CCAA order was granted and

proceedings against the LP Entities were stayed including those involving The Gazette and

thc typographers. Subscqucntly, the Respondent Purchaser acquired thc assets of the LP

Entities on a going concern basis for approximately $L1 billion. I approved both the APA

and the claims proccdurc to bc used with respect to the CCAA plan.

[35] As mentioned, six of the 11 typographers have now retired or rcsigncd although one

retired after thc closing of the APA. The remaining five, including Mr. Di Paulo and Ms.

Blondin, are still employed at Thc Gazette by the Respondent Pmchaser as "Transferred

Employees" under thc APA.

(b) The APA

[36] The APA delineates the assets purchased, the liabilities that are assmned and those

that arc excluded. The purchase price included thc amount of the Assumed Liabilities as

defined in the APA,

[37] The focus of this review of the APA is to ascertain whether the Respondent Purchaser

assumed the liabilities that relate to the typographers. The rclcvant provisions of the APA

with emphasis added by mc are as follows:

(i) Thc Purchase and Sale

s Z.l On the Acquisition Date effective as at thc Acquisition Time,
pursuant to thc Sanction and Vesting Orders, the LP Entities shall scil
and Purchaser shall purchase the Acquired Assets, free and clear of all
Encumbrances {other than Permitted Encumbrances) and Purchaser shall
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assume the Assumed Liabilities, in each case, on the terms of and subject
to the conditions of this Agreement, the CCATS Plan and the Sanction and

Vesting Orders.

[38] Therefore, generally speaking, if the claims of the Moving Parties constitute Assumed

Liabilities, the Respondent Purchaser is responsible for them. To assist in finding the answer

to this question, one must examine the definitions found in thc APA.

(ii) Definitions

(a) Assumed Liabilities

sl. 1(19) "Assumed Liabilities" means (i) Accounts Payable, Deferred
Revenue Obligations, Accrued Liabilities and Insured Litigation
Deductibles, (ii) the other Liabilities of the LP Entities relatina to the
Business accrued due on. or accruina due subseauent to the Acouisitlon
Date under the Assumed Contmcts. Licences and the Permitted
Fncumbranccs. (iii) the Liabilities of the LP Entities relatinu to the
Transferred Fmnlovees. and (iv) other l,iabilities to be assumed bv
Purchaser as snecificallv iirnvided for under this Aureement.

(b) Liabilities

s I.I(86) "Liabilities" of a Person means all Indebtedness, obligations
and other liabilities of that Person whether absolute, accrued, contingent,
fixed or otherwisc, or whether due or to become due."

s I.I (3) "Accrued Liabilities" means liabilities relating to thc Business
incurred by the LP Entities as of the Acquisition Time but on or aller the
Filing Date in the Ordinary Course of Business and in accordance with
the terms of the Initial Order and this Agreemcnt, including liabilities in
respect of prc and post-filing accruals for vacation pay for Transferred
Employees, customer rebates and allowance for product returns,

(c) Assumed Contracts

"Person includes a corporation.
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s 1.1(18) "Assumed Contracts" means all Contracts, Personal Property
Leases and Real Property Leases, other than the Excluded Contracts and
Leases.

s 1,1(40) "Contracts" means all contracts and agreements relating to thc
Business to which any of the LP Entities is a party at the Acquisition
Time...

Acquisition Time is defined as being three days after the sanction and
vesting orders became final.

Excluded Contracts and Leases are described in Schedule 3,1(3). It
includes certain lease ayeements, tlnancing agreements and material
contracts. The Schcdulc docs not include any collcctivc agrccmcnts nor
does it include thc 1982 or 1987 Agreements.

(d) Transferred Employees

s 1.1(147) "Transferred Employccs" means (i) Union Emolovccs and (ii)
non-Union Employees who accept offers of employment by Purchaser or
who begin active cmploymcnt with Purchaser as of the Acquisition Date
or their next scheduled work day.

(e) Employees

s 1.1(52) "Employees" means any and all (i) employees who are actively
at work (including full-time, part-time or temporary employees) of the
LP Entities, including Misaligned CMI Employees; and (ii) employees of
thc LP Entities who are on approved leaves of absence (including
maternity leave, parental leave, short-term disability lcavc,

workers'ompensationand other statutory leaves).

(f) Union Employees

s ].I (149) "Union Employees" has the meaning given to it in section
5 1(2)(a)

[39) Employcc matters are addressed in Article 5 of the APA, Under this Article, the

purchaser was to offer employment to all Employees subject to certain terms. The definition

of Union Employees is found in this article. It and other relevant subsections state:
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s 5.1(2)Subject to section 5,1(3) and section 5,1(4}',Purchaser shall offer
cmploymcnt, cffcctivc as of thc Acquisition Date and conditioned on thc
completion of the Acquisition, to all Employees immediately prior to the

Acquisition Date on the following terms and conditions:

(a} to Employees who are part of a bargaining unit ("Union
Employees" ) in respect of which a collective agreement is in force,
or has expired and the terms and conditions of which remain in
effect by operation of law, the terms and conditions provided for in
such collective agreement, or expired collective agrccmcnt if such
terms and conditions remain in effec by operation of law, subject.
to any amendments or alterations to the terms thereof to which the
bargaining agent under such collective agreement or expired
collective agreement consents; and

(b) to all other Employees ("Non-Union Employees" ) on substantially
similar terms and conditions as their then existing employmcnt
immediately prior to the Acquisition Date, excluding any equity or
equity-like compensation, supplementary retirement or
supplementary pension arrangements or plans,

s 5,4(1) Thc provisions of this Article 5 insofar as they relate to
unionized Employees shall bc subject and subordinate to thc provisions
of the relevant collective agreements (including expired collective
agreements that continue by operation of law) and Purchaser shall be
bound as a surcessor employer to such collective agreements to the
extent required by Applicable Law".

s S.l(9) No Employee or Person other than the LP Entities and Purchaser
shall be entitled to any rights or privileges under this Section S.I or under
any other provisions of this Agrccment. Without limiting the foregoing,
no provision of this Agreement shall: (i) create «ny third party
beneficiary or other rights in any bargaining agent rcprcsenting
Employees or in any other Employee or former employee of an LP Entity

'i Thcsc sections are nct relevant tc the facts before mc.

"The dctiniticn of Appllcablc Law is all encompassing. It means, in respect. cf sny Person, prcperty, transaction,
event or ether matter, any law, statute, regulation, code, ordinance, principle of common law or equity, municipal
hy-law, treaty or Order, domestic cr foreign, applicable tc that Person, property, transaction, event or other msner
and all applicable requirements, requests. cfticlal directives, rules, ccnsents, apprcva)s, authorizations, guidelines,
snd polkles, In each cess, having the force of law, of any Governmental Authority having or purporting tc have
authority over that Person, property, trausactlcn, event or other matter sud regarded by such Gcvernmenml
Authority as requiring compliance.
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(or on any beneficiary or dependant of any Employee or former

employee of an LP Entity); (ii) constitute or crcatc an employmcnt
agreement or collective agreement; or (iii) constitute or bc dccmed to
constitute an amcndmcnt to any of thc Purchaser Established Bcncftt
Plans, National Post Benefit Plans or LP Benefit Plans.

[40) Except as specifically provided for in the APA, the Purchaser did not assume

liabilities.

s 3,2 Excent as suecificallv nrovided in this Aureement, Purchaser shall
not assume and shall not be obliged to pay, perform or discharge any
Liabilities of any LP Entity which arise or relate to the Business or
otherwise. Without limiting the generality of the foregoing, Purchaser
shall not assume and shall have no obligations in respect whatsoever of
any of the Excluded I.i abilities or any Claims relating thcrcto.

[41] "Excluded Liabilities" are defined in section 1,1(62) as meaning all liabilities of the

LP Entities other than the Assumed Liabilities, and for certainty includes all of thc Liabilities

described in Schedule 1.1(62). Schcdulc 1.1(63)is in fact the schedule that lists the Excluded

Liabilities. The following are Excluded Liabilities:

s 1.1(63) (i) Certain Employee-Related Liabilities:

(i) all Liabilities of anv kind. howsoever arisinu. in resoect of anv
Emnlovces or former emnlovees other than thc Transferred Emnlovees
(other than in connection with: the LP Pension Plans, as rcquircd by any
collective agreement or thc Purchaser Assumed Benefit Plans)

(k) Litigation:

All Liabilities in respect of any litigation proceedings, lawsuits, court
proceedings or procccdings before any Governmental Authority against
any of the I.P Entities and their predecessors in respect of any matters,
events or facts occurring prior to the Acquisition Time, other than the
Insured Litigation Deductibles and the obligation to defend and/or settle
all claims in connection therewith pursuant to Section 9.15.

[42] Representations and Warranties are found in section 7.6(2) of the APA. It states:
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Excent as disclosed in Schedule 7.6(2)„neither any LP Entity nor
National Post is a party to or bound by any collective agreement, labour
contract, letter of understanding, memorandum of understanding, letter of
intent, voluntary recognition agreement, or other legally binding
commitment to any labour union, trade union, employee association or
similar entity in respect of any Employees„.

[43] Schedule 7.6(2) includes the most recent collective agrccmcnt between The Gazette

and thc CEP dealing with the typographers and which in tuni includes the 1982 and 1987

Agreements.

(c) Thc Quebec Labour Code

[44] Section 4S of the Quebec Labour Code provides:

The alienation or operation by another in whole or in part of an
undertaking shall not invalidate any certification granted under this Code,
any collective agreement or any proceeding for the securing or for the
making or carrying out of a collective agreemcnt.

The new employer, notwithstanding the division, amalgamation or
changed legal structure of the undertaking, shall be bound by the
certification or collective agreement as if he were named therein and
shall be ipso t'ecto a party to any procccding relating thereto, in the place
and stead of thc former employer,

(d) Claims Procedure

[45] As mentioned, the Amended Claims Procedure Order was granted on May 17, 2010,

It delineated, amongst other things, how proofs of claim in thc CC~ proceedings were to be

filed by creditors and how certain claims werc to be excluded from the procedure, An

Employee Claim consisted of "any claim by an employee or former einployee of the LP

Entities arising out of the employment of such employcc or former employee by the LP

Entitics that relates to a Prefiling Claim or a Restructuring Period Claim other than an

Excluded Claim or any employee-related liabilities that are being assumed by the Purchaser

pursuant to the Purchase Agreement," Excluded Claims included "all Grievances or claims

that can only bc advanced in the form of a Grievance pursuant to the terms of a collective

bargaining agreement". Grievance was defined as meaning "all grievances filed by
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bargaining agents (the "Unions" ) representing unionized employees of the LP Entitics, or

their mcmbcrs, under appficable collective bargaining agreements",

[46] Mr. Di Paulo and Ms, Blondin filed claims for $6,604,376.80 and $6,431,536.80

respectively. CEP also filed a claim on behalf of the remaining 9 typographers on a without

prejudice basis so as to preserve their rights. Each claim amounted to $500,000.

(e) LP Entities'nd Monitor's Correspondence on Claims Procedure

[47] On May 31, 2010, counsel for the LP Entities, Svcn Poysa of Osier, Hoskin &

Harcourt LLP, wrote to counsel for Mr. Di Paulo and Ms. Blondin stating:

"The Claims Procedure Order excludes certain claims from the Claims
Procedure, including claims arising from grievances filed by bargaining
agents (thc "Unions" ) representing unionized employees of the LP Entities, or
their members„under applicable collective bargaining agreements. Holders
of Excluded Claims (as defined in the Claims Procedure Order) are not
included in the Claims Procedure and can proceed to advance such claims
outside of thc Claims Procedure in the ordinary course. The above Grievance
Matter is properly characterized as an Excluded Claim. Accordingly, your
claim will not be included in thc Claims Procedure."

[48] Mr. Poysa went on to stale that the APA had been approved by the oourt and the

Purchaser would be assuming certain liabilities of thc LP Entities on closing "which may

include the Grievance Matter".

[49] On )uly 14, Z010, Quebec counsel acting on behalf of 9 typographcrs filed a proof of
claim to preserve their clients'ights, In response, the Monitor's counsel wrote that pursuant

to the APA. the Respondent Purchaser had agreed to purchase substantially all of the assets

and assume substantially all of the liabilities of the LP Entitics. Counsel wrote:

"Thc Claims Procedure Order excludes certain claims from the Claims
Procedure, including claims arising from grievances filed by bargaining
agents (the "Unions" ) representing unionized employees of the LP Entitics, or
their members, under applicable collective bargaining agreements which are
Assumed Liabilities under the APA. Holders of Excluded Claims (as defined
in the Claims Procedure Order) are not included in the Claims Procedure and
can proceed to advance such claims outside of the Claims Procedure in the
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ordinary course which in the case of Assumed Liabilities is against the
Purchaser,

In your letter of July 14, 2010, you stated that you were of the view that your
clients'laim was an Excluded Claim. If your position remains that your
clients'laim is an Exrluded Claim, you must withdraw the claim trom the
Claims Piocedure and pursue your claim against and through the Purchaser.
Please note that if you withdraw your claim from the Claims Procedure and

are ultimately unsuccessful in establishing that your claim is an Assumed
Liability under the APA, you will not be able to share in thc distributions to
be made under thc Plan to the LP Enthies'reditors."

~lss ie

[50] I must determine whether the claims asserted against The Gazette by thc Moving

Parties have been assumed as liabilities by thc Respondent Purchaser under the APA and

whether they are Excluded Claims under the Amended Claims Procedure Order.

Positions of thc Parties

[51] ln brief, the positions of thc parties arc as follows. The Moving Party Union submits

that, the claim is an Excluded Claim according to thc definitions contained in the Amended

Claims Procedure Order and that this view is shared by both counsel to the LP Entities and

counsel to the Monitor,

[52] In addition, the Union states that the claim is an Assumed Liability under the APA.

The APA provides that the Liabilities of thc LP Entities relating to thc Transferred Fmployces

and other Liabilities as specifically provided for under thc APA are to be assumed by the

Purchaser, Section 5.4 of the APA provides that thc Purchaser shall be bound as a successor

employer to such collective agreements to the extent required by Applicable Law. This

means that the Purchaser assumes all collective agreement liabilities. This is confirmed by

Schedule I.I(63) of thc APA which excludes all liabilities except those required by any

collective agreement and also by the provisions of the Quebec Labour Code.
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[53] The Union also submits that past judicial consideration and equity support the Union's

interpretation and position. Lastly, and ln the alternative, the 5 remaining typographers are

clearly within the ambit of Assumed Liabilities under the APA.

[54] The position of Mr. Di Paulo and Ms. Blondin is similar to that of thc Union.

Additionally, they submit that the Purchaser is bound by the obligations of the LP L'ntities

found in thc 2010-2017 collective agreement which again includes the 1982 and 1987

Agreements both of which provide that they arc binding on third party purchasers and also as

a result of thc application of the Quebec Labour Code.

[55] The Respondent Purchaser takes the position that the liability of The Gazcttc

rcprcscnts a pre-filing civil liability for damages for brcach of contract and is not in the nature

of a grievance. Secondly, the claims of the Moving Parties do not fall within the definition of
Assumed Liabilities contained in the APA. Furthermore, as litigation, the claims arc

cxprcssly excluded from the ambit of the APA. Such an interpretation is consistent with the

overall interpretation of the APA read as a whole. Similarly, the claims for damages do not

arise as successor employer obligations under the collective agreement. The Respondent

Purchaser has never had any involvement with or connection to the claims of the

typographers.

Discussion

[56] Thc claims of the Moving Parties that are in issue represent in part damages consisting

of wages and benefits that would have been paid to the typographers had The Gazette

participated in the final best offer procedure set forth in the 1987 Agreement. Thc damages

flowed from a breach of the Agreemcnt at a time when the old collective agreement had

expired and a new collective agreement had not yct bccn negotiated. As noted by the Quebec

Court of Appeal in 1999 and 2003, the dispute fell within the parameters of thc Code of Civil

Procedure that governs civil actions in the Province of Quebec.

[57] The anangement negotiated by the Union and The Gaxtte was unusual. It was

dcsigncd to provide protection to the typographers in exchange for which The Gazette was
I'ree to proceed with thc technological changes it desired unencumbered by a resistant union
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and typographers. Due to the applicable law then in force, a collective agrccmcnt could not

excccd three years in duration. Thc 1982 and 1987 Atpeements were ncgotiatcd to provide

for seamless protection for the workers. They would cover any hiatus between collective

agrccments and were incorporated into cvcry subsequent collective agreement, Based on the

decisions of the Quebec Court of Appeal in 1999and 2003, the claims of the Moving Parties

are not technically grievances although their origins are tied to the collective agreements

negotiated by thc Union and Thc Gazette.

[58] I do note that the Quebec Court of Appeal trcatcd thc Agreements as hybrid crcaturcs.

In 1991, the Court stated that the Agreements encompassed all typographers including those

who were not signatories. As J. A. Rothman stated, the Entente or the 1982 Agreement was

not simply a "civil contract". In contrast, Yves-Marie Morisscttc J.A. described the

disagreemenis relating to the 1982 and 1987 Agreements as being disputes within thc

meamng of the Code of Civil Procedure,

(a) Transferred Employccs

[59] The APA contemplates that the Purchaser will continue to operate all of thc businesses

of the LP Entities in substantially the same manner as they had been operated and would offer

employment to substantially all of the employees of thc LP Entities, The existing collective

agrccmcnts including that governing the typographers will continue.

[60] As part of the purchase transaction, thc Purchaser agreed to assume certain liabilities

aud indeed the purchase price included the amount of the Assumed Liabilities. Thc Assumed

Liabilities expressly included thc liabilities of the LP Entities relating to the Transferred

Employees. Liabilities arc given a very broad definition in thc APA, They encompass all

obligations and other liabilities whether absolute, accrued, contingent, fixed or otherwise, or

whether due or to become duc.

[61] One must then consider who is included in the definition of Transferred Employees.

Transferred Employees include Union Employees in respect of which a collective agreement

is in force or has expired.
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[62] This then leads one to the definition of Union Employees. Union Employees consist

of active employees and employees on approved leaves of absence who are part of a

bargaining unit in respect of which there is a collective agreeinent. This definition causes mc

to conclude that under the APA, as active einployees, Mr. Di Paulo and Ms. Blondin src

Transferred Employees and The Crazette's liability to them is assumed by thc Rcspondcnt

Purchaser as is the liability to the other four typographcrs who werc not rctircd or who had not

resigned as of the date of the closing of the APA.

[63] In my view, thc description of Excluded Liabilities found in thc APA does not detract

from this conclusion. Firstly, the Assumed Liabilities are specifically enumerated, Secondly,

Excluded Liabilities means all Liabilities of the LP Entities other than the Assumed

Liabilities. Thirdly, the exclusions themselves expressly except liabilities of the Transferred

Employees. Even if one werc to accept that thc language of the litigation exception is broad

enough to encompass the Moving Parties'laims, it does not overcome these other explicit

provisions.

[64] It sccms to me clear therefore that the parties to the APA intcndcd that the Assumed

Liabilities would extend to cover liabilities relating to the Transferred Employees. This

would cover the typographers still employed by thc LP Entities and would cover "liabilities

relating to them" as stated in section 1.1(19)(iii)of thc APA, I would also add that thc third

party provision contained in the APA does not serve to relieve the Respondent Purchaser from

these obligations.

[65] This conclusion is also consistent with thc Amcndcd Claims Procedure order. Under

paragraph 21 of that order, thc LP Entities are to deliver a LP Entitics'laims package to each

LP Creditor with an Employee Claim as soon as practicable. Employcc Claim is defined as

"any claim by an employcc or former employee of the LP Entities arising out of the

employment of such employee or former employee by the LP Entities that relates to a

Prefiling Claim or a Restructuring Period Claim other than an Excluded Claim or any

employee-related liabilities that are being assumed by the Purchaser pursuant to the Purchase

Agreement." It is therefore clear that the claims process did not apply to employcc related

liabilities assumed by thc Purchaser,
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[66t In conclusion, Thc Gazette's liability to the Transfcrrcd Employees is assumed by the

Respondent Purchaser. The Transferred Employccs include Mr, Di Paulo, Mic Blondin and

the four other typographers who had not retired or resigned as of the rlosing of thc APA.

They nccd not participate in the CCAA claims procedure.

(b) Remaining Typographers

[67] The next issue to consider is whether The Gazette's liability to the remaining five

typographers who retired or resigned before the closing ol'he APA is assumed by the

Respondent Purchaser. Certainly they are not Transferred Employees within the definition of

the APA, Similarly, they are not captured by Article 5 which addresses Employees who are

actively at work or on a leave of absence, It is possible to argue that the definition of

Assumed Liabilities extends to include the remaining typographers, however, in my view. this

is straining thc interpretation of thc APA and does not accord with the intention of the

contracting parties. Dealing firstly with section 1.1(19)(ii)of the APA, while the collective

agreement which includes the 1982 and 1987 Agreements is an Assumed Contract within thc

meaning of the APA, any obligation to the remaining typographers accrued duc well before

the Acquisition Date, Similarly, the remaining typographers'laims arc not within section

1.1(19)(iv) of the APA as the liability is not specifically provided for under thc APA. Rather,

the remaining typographers are specifically addressed in the provisions of the APA dealing

with Excluded Liabilities, Schedule I.I(63)expressly provides that all Liabilities of any kind

in respect of former employees are excluded (other than pension plans). It seems to me

therefore, that thc claims advanced by the CEP on behalf of the remaining typographers do

not represent liabilities that are assumed by the Respondent Purchaser pursuant to the

provisions of the APA.

[68] As for the provisions of the Amcndcd Claims Procedure Order, it excluded claims

that could only be advanced as a grievance or in the form of a grievance pursuant to thc terms

of a collective bargaining agreement, The claims asserted by the CEP on behalf of the

remaining typographcrs do not fall within that description. Accordingly, they may be

submitted and disposed of in accordance with the Amended Claims Procedure Order.
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[69] In conclusion, the claims of the Transferred Employee typographers arc Assumed

l.iabilitics within thc meaning of the APA and those typographcrs need not participate in the

claims process. The claims of the remaining typographers arc not and their claims may be

submitted and disposed of in accordance with the Amended Claims Procedure Order.

Accordingly, the motion brought by the Moving Parties Di Paulo and Blondin is granted. The

motion brought by CEP is granted insofar as it relates to the other Transferred Employees and

is otherwise dismissed. The Monitor is to establish a reserve for the claims of all of the

Moving Parties until the requisite time for any appeals has expired.

~&&iB (J. 3
Released: January 5, 2011
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Coute File No. CV-10-8533-00CL

ONTA IUO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE

MADAM JUSTICE PEPALL

BETWEEN:

) WEDNESDAY, THE 5TH

)
) DAY OF JANUARY, 2011

IN THE MATTER OF THE COMPANIES'REDITORS
ARRANCrEIME1VTACT, R.S.C.1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWEST PUBLISHING INC.I

PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.
AND CANWEST (CANADA) INC,

Applicants

ORDER

THIS MOTION, made by Communications, Energy and Paperworkers'nion of

Canada, Local 145 ("CEP") 1'or an Order declaring that the claims described in the proof of

claim submitted by CEP to FTI Consulting Canada Inc. (the "Momtor" ) on July 14, 2010 (the

"Proof of Claim" ) are Assumed Liabilities assumed by Postmedia Network Inc (the

"Purchaser" ) pursuant to the Asset Purchase Agreement dated May 10, 2010 (the "APA")

entered into with Canwest Publishing inc., Canwest Limited Partnership, and certain ielated

entities, was heard on December 10, 2010, at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Eriberto Di Paolo sworn December 2, 2010, the

Affidavit oi'ite Blondin sworn December 2, 2010, the Affidavit of Don McKay sworn

December 2, 2010, and the Affidavit of Eileen Flood sworn December 5, 2010, and on

heanng the submissions of the lawyers for Eriberto Di Paolo and Rita Blondin, CEP, the

Purchaser and the Monitoi:



ASSUMPTION OF CLAIMS

1. THIS COURT ORDERS AND DECLARES that the claims of Pierre Rebetez, Rene

Brazeau, Michael Thomson and Uhmed Gohil, the typographers who were not retired or who

had not resigned as of the date of the closing of the APA (collectively, the "Transferred

Employees"), against The Gazette for lost salaries and benefits resulting from The Gazette's

lack of participation in an exchange of last final best offers ("LFBOs") pursuant to the

tripartite agrcemcnts entered into in 1987 by The Gazette, CEP and the Transferred

Employees after the Transferred Employees and CEP demanded on April 30, 1996 an

exchange of LFBOs (as described in the Proof of Claim) (the "Transferred
Employees'laims"

) are Assumed Liabilities within the meaning of the APA, provided that nothing in

this Order shall be determinative of the quantum or validity of the Transferred
Employees'laims

or affect the Purchaser's right to set-off any claims of the Purchaser against the

Transferred Employees, including, without limitation, The Gazette's claims for salary and

benefits paid to the Transferred Employees for the period running fiom February 5, 1998 to

October 30, 1998.

2. TIIIS COURT ORDFRS AND DECLARES that the claims of JP Martin, Mare

Trcmblay, Leslie Stockwell, Robert Davics and Horrace Holloway, the typographers who

were retired or who had resigned as of thc date of the closing of the APA (collectively the

"Non-Transferred Employees" ), against The Gazette for lost salaries and benefits resultmg

fiom The Gazette's lack of participation in an exchange of LI"BOs pursuant to the tripartite

agreements entered into in 1987 by The Gazette, CEP and the Non-Transferred Employees

after the Non-Transferred Employees and CEP demanded on April 30, 1996 an exchange of

LFBOs (as described in the Proof of Claim) (the "Non-Transferred Employees'laims" ) are

not Assumed Liabilities within the meaning of the APA.

3. TI-IIS COURT ORDERS that the Non-Transfened Employees'laims shall be

disposed of in accoidancc with the Amended Claims Procedure Order granted by this Court

on May 17, 2010.



RESERVE FOR CLAIMS

4. THIS COURT ORDERS that the Monitor is directed to establish a reserve in an

amount sufficient to satisfy the full amount of the Transferred Employees'laims and of the

Non-Transferred Employees'laims until the requisite time for any appeal has expired.

J
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Maria Konyu khova, for the Monitor

REASONS FOR DECISION

PEPALL I.

Relief Reauested

[IJ Postmedia Network Inc, ("Postmedia") requests an order:

(a) declaring that the method for the calculation of the claims of J.P. Martin, Mare
Trcmblay, Lcslic Stockwell, Robert Davies and Horrace Holloway (the "Retired
'1'ypographers") against the Applicants has previously been determined in a
commercial arbitration award dated January 21, 2009 and that the Retired
Typographers are bound by that award v hich establishes and limits their claim
entitlement to the payment of salary and beneftts for the period between May,
I 999 and January 21, 2000 subject to the overpayment oi'alary and beneiits that
were paid to the Retired Typographets by The Gazette for the period between
February 5, 1998 and October 30, 1998;

(b) declaring that as a result, the only issues to bc dctcmtincd by thc Claims Officer
under thc Amended Claims Procedure Order dated May17, 2010 are the
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quanlification of thc Retired Typographers'alary and benefits for the period

between May, 1999 and January 21, 2000; thc quantification of the applicable sct

off of The Gazette's overpayment; and thc net amounts, if any, remaining due to

the Retired Typographcrs or due from them; or

(c) in the alternative, in the event that 4he award is held not to be determinative of the

valuation of the claims, an order pursuant to, inter aha, s. 11 and s. 17 of the

Compames'reditors Arrangement Aci ("CCAA") rcfcrring all questions of
liability and quantutn in respect of the Rctircd Typographers'laims to the

Quebec Superior Court and thc arbitration proceedings already underway in

Quebec to bc heard in conjunction with the ongoing litigation by six other

Typographcrs ("the Assumed Typographers") whose claims against The Gazette

were assumed by Postmcdia pursuant to court order dated January 5, 2011;
provided, howcvcr, that the referred proceeding shall not result in a judgment or

cnforccable claim against Postmcdia but shall only form the quantification of thc

Retired Typographers'laims as filed in these proceedings.

Factual Background,

[2] My reasons for decision ol'anuary S, 2011 provided details of the history of thc dispute

bctwccn the Typographers and Thc Montreal Gazette which I do not propose to rccitc for thc

purposes of this motion although through ncccssity, some facts will be repeated.

(a) Court Orders

[3] The Applicants, Canwest Publishing Inc., Canwcst Limited Partnership„and rertain

related entities (the "LP Entitics") filed for CCAA protection and on January 8, 2010, I granted

an Initial Order,

[4] On June 18, 2010, I granted an order sanctioning the Plan proposed by the I,P Fntities,

All ol'hc operating assets of the I.P Entities were transferred to the Purchaser, Postmedia, on

July 13, 2010,

[5] On July 6, 2010, I granted an Administrative Reserve and Transition Order which,

amongst other things, established an administrative reserve and cxpandcd certain powers of thc

Monitor following the implementation of the Plan.

[6] On Apri112, 2010 and May 17, 2010, I granted a Claims Procedure Order and an

Amended Claims Procedure Order respectively. Amongst other things, the Orders called for
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claims and established the claims procedure for the identification and quantification of claims

against the LP Entities.

(b) CEP Proof of Claim and the Decision

[7] On July 14, 2010, the Communications, Energy and Paperworkers Union of Canada

("'CEP") filed a proof of claim on behalf of nine of the LP Enlities'ypographers. CEP claimed

$500,000 in rcspcct of each of thc Typographers and did not provide any additional details in

connection with their claims. In the cover letter dated July 14, 2010 enclosing thc proof of

claim, CEP's counsel stated:

"Our clients arc employees of Thc Gazette and are owed money for
unpaid salary. Please note that an arbitrator is seized of the claim. His

latest decision in this regard is enclosed with the prcscnt letter, Please

note however that this decision is being contested in front of the Superior
Court of Quebec."

The letter enclosed thc decision of Arbitrator Andre Sylvestre dated January 21, 2009 (thc

"Decision" ).

[8] The Decision addrcsscd a June 4, 1996 guievance filed by CEP on behalf of the

Typographers relating to The Gazcttc's refusal to exchange last, final and best offer following a

breakdown of negotiations for a new collcctivc agreement. Arbitrator Sylvestre had to determine

whether thc lockout of the Typographers was unduly prolonged as a result of The Gazette's

refusal to submit its last linal best offers as requested by the union before a certain deadline. Hc

determined The Gazette's liability to thc Typographers under the legal test established by the

Quebec Court of Appeal in its earlier decisions. While Arbitrator Sylvestre found and ruled that

thc Typographers were entitled to damages for the nine month period from May„1999 to

January, 2000, hc did not order this amount to be paid. The reason he gave was that while

various court proceedings were being pursued, The Gazette had overpaid salaries and bcncfits

between February 5 and October 30, 1998 and in February 2001, it had commenced a civil action

to bc reimbursed for these amounts. Its claim had been referred to Arbitrator Sylvcstrc for

adjudication, As The Gazette's claim for reimbursement was outstanding, Arbitrator Sylvestre

wished to give ihe parties an opportunity to scttlc their issues. As such, in his Decision,
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Arbitrator Sylvestre did not order the Gazette to pay thc nine months of damages he had

determined werc due to thc Typographcrs.

[9] A settlement did not occur and on April 16, 2009, CBP brought a proceeding before the

Quebec Superior Court to set aside thc Decision. Thc proceeding is referred to as a motion in

annulmcnt and, based on the evidence before nie, is similar to a motion to sei aside an arbitration

award pursuant to section 46 of Ontario's Arbitration Act, 1992. The proceeding is not an appeal

on the merits of Arbitrator Sylvcstre's Decision. In the 2003 Quebec Couit of Appeal decision,

thc Court wrote that on a request for annulment of an award, a judge "cannot enquire into the

merits of the dispute, and it is impossible for thc parties to an arbitration agreement to contract

out of this rulc...By establishing that thcsc legal decisions are final and without appeal, thc Code

reinforces thc autonomy of the arbin'ation procedure and its conduct. By limiting the grounds for

annulling or refusing the homologation of an award, the Code reinforces the autonomy of the

arbitranon process and its outcome." i

[10] The motion in annulmcnt was stayed as a result of thc operation of the CCAA Initial

Order, No one ever moved to lift the stay so as to pursue the motion in annulment nor did Thc

Gazette pursue its claim.

(c) Court Directions Order

I 11] In December, 2010, the Typographcrs sought this Court's instrucnons and directions with

respect to the proper characterization of thc Typographers'laims. On January 6, 2011, I

released Reasons for Decision on whether claints of Typographers who worked at The Gazette

werc excluded fmm the claims process in the CCrfA proceedings. I'etermined that liabilities

relating to active employees or transferred employees (the "Assumed Typographcrs") had been

assumed by the Purchaser, Postmcdia, and were excluded from the claims process and that

liabilities relating to thc five Typographers who were retired or who had rcsigncd (the "Retired

Typographers") were not. Those claims were encompassed hy the claims procedure in thc

't para 43.
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CCRC proceedings, This meant that the Assumed Typographcrs wotdd continue with whatever

proceedings they felt were appropriate in the Province of Quebec and that the CEP would pursue

thc Retired Typographers'roof of claim that was filed in July, 2010, in the CCAA proceedings.

Leave to appeal that decision was not sought by anyone.

[12] As part of Ihe LP Lntities'lan transaction, The Gazette's claim was acquired by

Postmcdia. Additionally, the Plan contained releases of the Applicants. Accordingly„ if thc

Retired Typographers were to scck to proceed with thc motion in annulment in Quebec, an

argument could be advanced that they were precluded from doing so as a result of the relcascs.

As noted by counsel for Postmedia, the Assumed Typographers are not bound by thc Plan or the

releases.

[13] The claims ot'hc Retired Typographers have not yct bccn referred to a Claims Officer or

to thc Court for resolution as provided for in paragraph 14 of the Amended Claims Proccdurc

Order.

(d) Scttlcmcnt Discussions

[14] Subscqucnt to the release of the January 5, 2011 Reasons for Decision, counsel for

Postmcdia and CEP engaged in settlement discussions with respect to all '1'ypographers

represented by CEP, Any settlement involving thc claims of the Retired Typographers was

subject to approval by the Monitor. The settlement efforts werc unsuccessfuh Subsequently, the

Monitor and CEP commenced settlement discussions with rcspcct to thc claims of thc Rctircd

Typographers. As of thc date of thc motion, the claims of the Retired Typographers had not been

settled but counsel for the Monitor advised thc Court that settlement negotiations were ongoing,

[15] On April 5, 2011, during the course of settiemcnt discussions bctwccn thc Monitor and

CEP, CEP's counsel dclivcrcd a breakdown of the quantum of the Retired Typographers'laims.

The desoription referred to two gricvanccs: thc 1996 grievance and another grievance submitted

on July 14, 2000, The refercncc to thc 2000 grievance delivered to the Monitor on April 5, 2000

'ome of tbo Assumed Typographets are not represented by CLep.
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was thc first time CEP had expressly mentioned thc 2000 grievance in the context of thc proof of

claim of $500,000 pcr Typographer. CEP is claiming $417,864 for each of the Retired

Typographers in respect of the 1996 grievance and $143,208 for each of the Retired

Typographers in respect of the 2000 grievance for a total claim of $561,072 per Retired

Typographer. This is in excess of the $500,000 amount claimed for each Typographer by CEP in

its original proof of claim filed in July, 2010.

[16] ln accordance with the Plan, the Monitor reserved 55,490 shares in the Disputed Claims

Reserve for the claims of the Retired Typographers. This rcflccted the amount of the claims of

$500,000 per Retired Typographer as submitted in the proof of claim of July, 2010. These are

the only shares now remaining in the Disputed Claims Rescrvc„all other distributions having

been effected.

l17] The Monitor takes the position that any claims relating to thc 2000 grievance are claims

that are barred by the provisions of the Amended Claims Procedure Order. Thc Monitor states

that if postmedia is unsuccessful in its request for relief and the Monitor and CFP are

unsuccessful in reaching a settlcmcnt of the Retired Typographers'laims, the Monitor will rcfcr

the claims of thc Retired Typographers to a Claims Officer or the Court and at that time will be

advancing a claims bar defence with respect to thc Retired Typographers'laims relating to the

2000 grievance.

Positions of Parties

[18] Although the Reiired Typographers'laims have not yei bccn rcfcrrcd to a Claims

Officer, Postmedia requests that I define the mandate of the Claims Ol'ficer. It submits that the

scope and cxtcnt of the Retired Typographers'amages has been determined in proceedings that

are binding upon them and all that remains is an arithmetical exercise of calculating the damages

and applying any available setoff, It argues that thc nature aud scope of the damages and the

duration of the period for which they arc duc have been finally determined by the Quebec

arbitrator and courts and cannot bc relitigated. The only matters to be detennincd by thc Claims

Officer are the exact amount of those damages and the amount owed by setoff or counterclaim,
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Alternatively, Postmedia submits that thc proceedings should be referred to the Quebec courts

and heard with the claims of the Assumed Typographcrs,

[I9] CBP is thc representative of all of the Retired Typographers. It opposes the relief on the

grounds that: Postmedia larks standing; the motion is premature and constitutes an improper

collateral attack on the Typographers'pril 2009 motion for annulment of the arbitral award;

and thc liability and quantum issues underlying the claims filed have not been finally decided

and resjudicata is inapplicable.

[20] Thc Monitor takes no position.

[2 I I During, argument of this motion, I enquircd as to whether those appearing werc interested

in a judirial settlement conference to help in resolving their dispute. Based on the response, I did

arrange for a judge to assist in this regard. Many days after the motion was argued, I was advised

that not all of thc stakeholders wished to participate at this stage of thc proceedings. If they

should change their view, the Momtor's counsel should contact me and I'ill rcncw the

settlement initiative.

Discussion

[22] The practical issue before mc is to ensure a process that reduces the risk of inconsistent

results but which is fair and expeditious for those remaining in the CCRC process. I must also be

mindful of thc objectives that undcrlic a CCAA proceeding,

[23] The Ontario proceeding could be stayed pending ihe outcome of the Assumed

Typographers'laims and the claiin of Thc Gazette. This would avoid inconsistent results bui

would compel thc Retired Typographers to wait for resolubion of their CCATS claims and any

distribution. Thc CCAA claims procedure is summary in nature —in stark contrast to the

proceedings in which the Typographers and Thc Gazette had been involved. While clearly

inconsistent results would be avoided by staying thc Ontario claim pending resolution of the

dispute bctwccn the Assumed Typographcrs and Postmedia in Qucbcc, in my view it would be

unfair to thrust thc remaining Retired Typographcrs into that maelstrom. They are retired or have.

resigned from their employment with The Gazcttc, are entitled to have their claims addressed
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summarily, and to rely on my directions order which authorized them to proceed with their proof

of claim. For thc same reasons, I am not prepared to refer the matter to thc Quebec Superior

Court and Arbitrator Sylvestre. The dispute between Postmedia and thc Assumed Typographers,

some of whom are not represented by CEP, may well bc protracted which would be consistent

with the history of the dealings between The Gazette and thc Typographcrs. I have no

confidenc that thc claims of the Retired Typographcrs would bc dealt with expeditiously if

addressed in conjunotion with those of thc Assumed Typographers.

[24] I accept CLtP's submission that this tnotion is premature as thc claims of the Retired

Typographers have not yet been submitted to a Claims Officcr or to the Court for determination.

In addition, clearly thc Monitor's report contemplates thc possibility of further settlement

discussions between thc Monitor and thc Retired Typographers, That said, in the interests
oi'udicial

economy, it makes sense to provide some direction on thc mandate of the Claims Officer

if appointecL As such, I will consider thc issues of standing and issue estoppel. Lastly, I will

address the appropriate procedure I'r CEP's claim relating to thc July 14. 2000 grievance.

(a) Standing

[25] Postmedia owns thc sct off claim of The Gazcttc and section 36 of thc Claims Procedure

Order allows for setoff against payments or other distributions to bc made pursuant to the Plan.

Pos~edia's shares are the value being distributed to creditors under thc Plan, Lastly, pursuant

to the provisions of the Plan, the treatment of the Retired Typographcrs'laims are final and

binding for all purposes and enure to the benefit of posnncdia. In these circums1ances, postmcdia

does have standing to bring this motion.

(b) Issue Estoppel

[26] The Suprcmc Court of Canada in Danyluk v Ainstvorth Technologies Jne. established

the thrcc preconditions to the operation of issue estoppel:

(i) the same question has been decided;

'2001] 2 S.C,R, 450 at p. 477.
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(ii) the judicial decision wliich is said to create thc estoppel was iinal; and

(iii) the parties to the judicial decision or their privies were the same persons as the

parties to the proceedings in which the estoppel is raised or their privies.

[27] Even if the ihrcc preconditions are met, a court must still decide whether, as a matter of

discretion, issue estoppel ought to be applied.

[2g] With reference to administrative decisions, Binnie J, in Danylult wrote that the objective

is to balance fairness to the parties with the protection of the administrative decision-making

process, whose integrity would be undermined by too readily permitting collateral attack or

relitigation of issues once
decided.'29]

The issue engaged by this case is the second precondition which relates to finality. In

The Doctine of Res Judicata in Canada, the author, Donald J. Lange, writes that thcrc is an

unresolved conflict in thc law relating to thc effect of the appeal process on the finahty of a

decision for thc purpose of issue estoppel. He reviews numerous decisions that hold that a

pending appeal does not preclude the application of issue estoppel and others that do, He also

refers to Supreme Court of Canada obiter dicta and particularly Toronto (City) v. CUPE, Local

79, in which Arbour J. wrote:

"A decision is final and binding on tlie parties only when all available
reviews have bccn exhausted or abandoned."

[30] I'n 2008, in R. v, Mahalingan, Charron J. for the minority wrote:

Dctcrmining whether a decision is final for the purpose of issue estoppel
has raised some controversy in the case law, even in thc context of civil
litigation. For example, the law does not appear settled concerning the
cffcct of the appeal process on the question of finality.

Ibid, at p. 473.
'exisNexis Canada Ine. 2010 (3d) at p.98.
'2003] 3 S.C.R.77 at p. 107.
'2008] S.CJL No, 64 at para, 134,
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[31] 'Ehe question before me is whether the motion in annulment is in the nature of a review

that has not yet been exhausted or abandoned. In its 1999 decision, the Quebec Court of Appeal

described the article of the Quebec Civil Code of Procedure ("CCP") on which the Retired

Typographers'hallenge is based.

This article [947 C.C,P.] states that an application for cancellation is thc

only recourse possible against an award made under an arbitration clause.

Cancellation is obtained by motion to the court or by opposition to a

motion for homologation. The court to which thc application is made

cannot enquire into the merits of thc dispute (articles 946,2 and 947,2
C.C.P.). It can only cancel or set aside the award if it is established under

article 946.4 C,C.P. that:

(I) one of thc parties was not qualified to enter into thc arbitration

agre cmcnt;

(2) the arbitration agreemcnt is invalid under the law elected by the

parties or, failing any indication in that regard. under thc laws of
Quebec;

(3) the party against whom thc award is invoked was not given proper
notice of the appointment of an arbitrator or of the arbitration

proceedings or was otherwisc unable to presenl. his case;

(4) thc award deals with a dispute not contemplated by or not falling

within the terms of the arbitration agrecmcnt, or it contains decisions
on matters beyond the scope of thc agreement; or

(5) the mode of appointment of arbitrators or the applicable arbination

procedure was not observed,

[32] In the Quebec Court, of Appeal's 2003 decision, the Court referred to the motion to annul

provision in the Qucbcc Code of Civil Procedure and noted tltat article 947 stated that the only

possible recourse against an arbitration award was an application for its annulment, By virtue
ol'rticle

947.2 and 946.2, a court could not enquire into the merits of a dispute. Thc Court of

Appeal stated:

" re page 21.



JUL-28-2011 09:00 JUGDES ADMIN RM 170 416 327 5417 P.0122014

Page: 11

"By establishing that these legal decisions are final and without appeal the Code

reinforces the autonomy of the arbitration procedure and its conduct, By limiting the

grounds for annulling or refusing the homologation of an award, the Code reinforces the

autonomy of the arbitration process and its outcome."

[33j As a result of Arbitrator Sylvcstre's September 28, 2000 decision and ihe Quebec: Court

of Appeal's August 6, 2003 decision, clearly CBP and thc Retired Typographers are estopped

irom reliiigating the following;

(i) the description oF thc heads of damages, They are limited to salaries
and benefits set forth in the applicable collective agreemcnt; and

(ii) thc endpoint for the calculation of damages which is January 21„
2000.

[34] In my view, the mo(ion in annulment is in the nature of a review as contemplated by

Arbour J. in Toronto (City) v. CUPF,, Local 79' That said, this does not mean that the Retired

Typographers are at liberty to relitigate the entire procccdings, Rather, thc Claims OAicer

should bc limited by thc determination of the nine month period of damages previously

established by Arbitrator Sylvestre but subject to consideration of whether the motion in

annulment is meritorious based on the evidence prescntcd. If it is meritorious, the Claims

Officer would be at liberty to authorizw the Retired Typographers to bring a motion before me

seeking to lift the stay or to make any other'rder he felt was appropriate. If the motion in

annulment is not meritorious, thc Claims Officer would simply quantify the Retired

Typographers'alary and benefits for the period betwccn May, 1999 and January 21, 2000. The

claims officer should also consider any appropriate claim for setoff. This is consistent with the

broad definition oF "claim" and the description of thc Claims Officer's powers found in the

Amended Claims Procedure Order, While recognizing that there is some possibility that different

results may ensue for thc Assumed Typographcrs on the one hand and thc Rctircd Typographers

on thc other, it seeins to mc that this determination is fair and is in keeping with both the

objectives of the CCAA and thc summary procedure provided for by my earlier orders.

At para 43
12003] 3 S,C,R 77 ai p. 107.
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(a) Claim Relating to July, 2000 Grievance

t33] As for the claim relating to the July, 2000 grievance, as submitted by thc Momtor, if the

CEP claim is submitted to a Claims Officer, the Monitor proposes to take the position that CEP's

claim in that regard is barred by the provisions of the Amended Claims Procedure Order. ln my

view, that is an appropriate procedure.

Conclusion

t36] In conclusion, I have not granted the fuII relief requested by Postmedia but have provided

directions to guide the parties in the resolution of the Retired Typographers* claims. If any other

issues need to be addressed„ I may be spoken to at a 9:30am appointment.

Releasedr July 28, 2011
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Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMME&RCIAL LIST
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MADAM JUSTICE PEPALL
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BETWEE N

IN THE MATTER OF THE COMPANIES'REDITORS
ARRANGEMENT ACT, R.S.C.1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWEST PUBLISHING INC.I

PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.
AND CANWEST (CANADA) INC.

Applicants

ORDER

THIS MOTION, made by Postmedia Network Inc. ("Postmedia") for an Order:

a) declaring that the method for the calculation of th'e claims of JP Martin, Mare

Tremblay, Leslie Stockwell, Robert Davies and Horrace Holloway (collectively,

the "Retired Typographers") against the Applicants has previously been

determined in a commercial arbitration award dated January 21, 2009 (the

"Arbitral Award" ), and that the Retired Typographers are bound by that Arbitral

Award which establishes and limits their claim entitlement to the payment of
salary and benefits for the period between May, 1999 and January 21, 2000 subject

to the overpayment of salary and benefits that were paid to the Retired

Typographers by The Gazette for the period between February 5, 1998 and

October 30, 1998;

b) declaring that as a result of (a) the only issues to be determined by the Claims

Officer under the Amended Claims Procedure Order dated May 17, 2010 (the

"Amended Claims Procedure Order" ) with respect to the Retired
Typographers'laims

are;



2-

(i) the quantification of the Retired Typographers'alary and benefits for

the period between May 1999 and January 21, 2000;

(ii) the quantification of the applicable setoff of The Gazette's overpayment

of salary and benefits for the period between February 5, 1998 to

October 30, 1998; and

(iii) the net amounts, if any, remaining due to the Retired Typographers or

due from the Retired Typographers; or

c) in the alternative to (a) and (b), in the event that the Arbitral Award is held not to

be determinative of the valuation of the claims of the Retired Typographers in

these proceedings, an Order pursuant to, inter alia, sections 11 and 17 of the

Companies'reditors Arrangement Act, R.S.C., c. C-36, as amended (the

"CCAA"), referring all questions of liability and quantum in respect of the Retired

Typographers'laims to the Quebec Superior Court and the arbitration

proceedings already underway in Quebec to be heard in conjunction with the

ongoing litigation by six other typographers (the "Assumed Typographers") whose

claims against The Gazette were assumed by Postmedia pursuant to an Order of
this Court made on January 5, 2011; provided, however, that the referred

proceedings shall not result in a judgment or enforceable claim against Postmedia

but shall only form the quantification of the Retired Typographers'laims as filed

in these proceedings;

was heard on May 16, 2011, at 393 University Avenue, Toronto, judgment having been

reserved to this
day.'N

READING the Affidavit of Eileen Flood sworn April 14, 2011; the Affidavit of
Don McKay sworn May 2, 2011; the Supplemental Motion Record of Postmedia containing: a

copy of the e-mail correspondence dated May 6, 2011 from Fred Myers to Jesse Kugler and

Pierre Grenier re: "Agreement re: Evidence", a copy of the decision of Arbitrator Jean-Guy

Menard dated June 5, 2001, a copy of the May 2, 2002 Qudbec Superior Court decision,

S.C.EP., section locale l45 c, Menard, a copy of the decision of Arbitrator Mare Gravel



dated November 24, 2003, a copy of the February 15, 2005 Quebec Superior Court decision,

Section locale 445 du S,C.EP. c. Gravel, a copy of the Affidavit of Don Mackay sworn

December 2, 2010 and attached Exhibit "C", and a copy of the Amended Claims Procedure

Order; the Applicants'mended Consolidated Plan of Compromise dated May 20, 2010; and

the Seventeenth Report of FTI Consulting Canada Inc. in its capacity as the Court-appointed

Monitor of the Applicants (the "Monitor" ) dated May 12, 2011, and on hearing the

submissions of the lawyers for Postmedia, Communications, Energy and
Paperworkers'nion

of Canada, Local 145 ("CEP")and the Monitor:

ISSUES TO BE DETERMINED BY THE CLAIMS OFFICER

1. THIS COURT ORDERS that any Claims Officer appointed pursuant to the Amended

Claims Procedure Order is limited by the determination of the nine month period of damages

previously established by Arbitrator Sylvestre but subject to consideration of whether the

proceeding brought by CEP on April 16, 2009 before the Quebec Superior Court to set aside

the Arbitral Award (the "Motion in Annulment" ) is meritorious based on evidence to be

presented to the Claims Officer. If the Claims Officer finds that the Motion in Annulment is

meritorious, the Claims Officer is at liberty to authorize the Retired Typographers to bring a

motion before Justice Pepall seeking: to lift the stay or to make any other order the Claims

Officer felt was appropriate. If the Claims Officer finds that the Motion in Annulment is not

meritorious, the Claims Officer shalI simply quantify the Retired Typographers'alary and

benefits for the period between May, 1999 and January 21, 2000 and also consider any

appropriate claim for setoff.

CLAIM RELATING TO THE JULY. 2000 GRIEVANCE

2. THIS COURT ORDERS that any Claims Officer appointed pursuant to the Amended

Claims Procedure Order may determine whether CEP's claim relating to its July 14, 2000

grievance claiming $143,208 for each of the Retired Typographers (the "July 2000

Grievance" ) is barred by the provisions of the Amended Claims Procedure Order.



OTHER ISSUES

3. THIS COURT ORDERS that if any other issues need to be addressed, they may be

addressed at a 9:30am appointment before Justice Pepall.

SB' / 2011
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ONTARIO
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COMMERCIAL LIST

THE HONOURABLE

MADAM JUSTICF. PEPALL
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APPLICANTS

IN THE MATTER OF THE COMPANIES'REDITORS

+ contr r o ARRANGEMENTACT, R.S.C.1985, c. C-36, AS AMENDED
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RRANGEMENT OF CANWEST PUBLISHING
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AMENDED CLAIMS PROCEDURE ORDER

THIS MOTION made by Canwest Publishing Inc./Publications Canwest Inc. ("CPP'),

Canwest Books Inc. and Canwest (Canada) Inc. (the "Applicants" ) and: Canwest Limited

Partnership/Canwest Societe en Commandite ("Canwest LP", collectively and together with the

Applicants, the "LP Entities", and each an "LP Entity" ), for an order amending the procedure

for the identification and quantification of certain claims against the LP Entities that was

established pursuant to an order dated April 12, 2010 was heard this day at 330 University

Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Affidavit of Douglas E.J. Lamb sworn May

10, 2010, the Seventh Report of FTI Consulting Canada Inc. (the "Monitor's Seventh Report" )

in its capacity as Court-appointed monitor of the LP Entities (the "Monitor" ) and on hearing

from counsel for the LP Entities, the Monitor, the ad hoc committee of holders of 9.25% notes

issued by Canwest Limited Partnership, The Bank of Nova Scotia in its capacity as

Administrative Agent (the "Agent" ) for the LP Senior Lenders (as defined below), the court-

appointed representatives of the salaried employees and retirees and such other counsel as were



present, no one else appearing although duly served as appears from the affidavit of service,

filed.

SERVICE

1, THIS COURT ORDERS that the time for service of the Notice of Motion and Motion

Record herein be and is hereby abridged and that the motion is properly returnable today

and service upon any interested party other than those parties served is hereby dispensed

with.

DEFINITIONS AND INTERPRETATION

THIS COURT ORDERS that, for the purposes of this Order establishing and amending

a claims process for the LP Entities (the "LP Amended Claims Procedure Order" ), in

addition to terms defined elsewhere herein, the following terms shall have the following

meanings:

(a) "Assessments" means Claims of Her Majesty the Queen in Right of Canada or of

any Province or Territory or Municipality or any other taxation authority in any

Canadian or foreign jurisdiction, including, without limitation, amounts which

may arise or have arisen under any notice of assessment, notice of appeal, audit,

investigation, demand or similar request from any taxation authority;

(b) "Business Day" means a day, other than a Saturday, Sunday or a statutory

holiday, on which banks are generally open for business in Toronto, Ontario;

(c) "Calendar Day" means a day, including Saturday, Sunday and any statutory

holidays in the Province of Ontario, Canada;

(d) "CCAA" means the Companies'reditors Arrangement Act, R.S.C. 1985, c. C-

36, as amended;

(e) "CCAA Proceeding" means the proceeding commenced by the LP Entities in the

Court at Toronto under Court File No. CV-10-8533-00CL;



(fl "Claim" means:

(i) any right or claim of any Person against one or more of the LP Entities,

whether or not asserted, in connection with any indebtedness, liability or

obligation of any kind whatsoever of one or more of the LP Entities in

existence on the Filing Date, and any accrued interest thereon and costs

payable in respect thereof to and including the Filing Date, whether or not

such right or claim is reduced to judgment, liquidated, unliquidated, fixed,

contingent, matured, unmatured, disputed, undisputed, legal, equitable,

secured, unsecured, perfected, unperfected, present, future, known, or

unknown, by guarantee, surety or otherwise, and whether or not such right

is executory or anticipatory in nature, including the right or ability of any

Person to advance a claim for contribution or indemnity or otherwise with

respect to any matter, action, cause or chose in action, whether existing at

present or commenced in the future, which indebtedness, liability or

obligation is based in whole or in part on facts which existed prior to the

Filing Date, and includes any other claims that would have been claims

provable in bankruptcy had the applicable LP Entity become bankrupt on

the Filing Date (each, a "Prefiling Claim", and collectively, the

"Prefiling Claims" );

(ii) any right or claim of any Person against one or more of the LP Entities in

connection with any indebtedness, liability or obligation of any kind

whatsoever owed by one or more of the LP Entities to such Person arising

out of the restructuring, disclaimer, resiliation, termination or breach on or

after the Filing Date of any contract, lease oi other agreement whether

written or oral and whether such restructuring, disclaimer, resiliation,

termination or breach took place or takes place before or after the date of

this LP Amended Claims Procedure Order (each, a "Restructuring

Period Claim", and collectively, the "Restructuring Period Claims" );

(iii) any right or claim of any Person against one or more of the Directors or



Officers of one or more of the LP Entities or any of them, that relates to a

Prefiling Claim or a Restructuring Period Claim howsoever arising for

which the Directors or Officers of an LP Entity are by statute or otherwise

by law liable to pay in their capacity as Directors or Officers or in any

other capacity including, for greater certainty, any claim against a Director

or Officer that may be secured by the LP Directors'harge, but excluding

any claims by thc LP Senior Lenders (as defined herein) (each a

"Director/Officer Claim", and collectively, the "Directors/Officers

Claims" );

other than Excluded Claims;

(g) "Claims Officer" means the individuals designated by the Court pursuant to

paragraph 11 of this LP Amended Claims Procedure Order and such other Persons

as may be designated by the LP Entities and consented to by the Monitor;

(h) "Court" means the Superior Court of Justice (Commercial List) in the City of

Toronto in the Province of Ontario;

(i) "Creditors'eeting Order" means the Order of this Ilonourable Court dated

May 17, 2010 establishing procedures for the call and conduct of a meeting of

creditors of the LP Entities;

(j) "Director" means anyone who is or was, or may be deemed to be or have been,

whether by statute, operation of law or otherwise, a director or de facto director of

any of the Applicants;

(k) "Distribution Claim" means the amount of the Claim of a Creditor to the extent

that such claim is finally determined for distribution purposes, in the event that an

LP Plan is filed, in accordance with the provisions of this LP Amended Claims

Procedure Order or the Creditors'eeting Order, as applicable, and the CCAA;

(1) "Employee Claim" any claim by an employee or former employee of the LP

Entities arising out of the employment of such employee or former employee by



the LP Entities that relates to a Prefiling Claim or a Restructuring Period Claim

other than an Excluded Claim or any employee-related liabilities that are being

assumed by the Purchaser pursuant to the Purchase Agreement (each, an

"Employee Claim" );

(m) "Excluded Claim" means (i) claims secured by any of the Charges as defined in

the Initial Order, (ii) Insured Claims, (iii) all Grievances or claims that can only

be advanced in the form of a Grievance pursuant to the terms of a collective

bargaining agreement, (iv) all claims by the LP Senior Lenders (as defined

herein), including Director/Officer Claims (v) all claims of the LP DIP Lenders

against the LP Entities pursuant to the LP DIP Definitive Documents, (vi)

Intercompany Claims, and (vii) all claims of The Bank of Nova Scotia arising

from the provision of cash management services to the LP Entities;

(n) "Filing Date" means January 8, 2010;

(o) "Grievance" means all grievances filed by bargaining agents (the "Unions" )

representing unionized employees of the LP Entities, or their members, under

applicable collective bargaining agreements,

(p) "Initial Order" means the Initial Order of the Honourable Madam Justice Pepall

made January 8, 2010, as amended, restated or varied from time to time;

(q) "Insured Claim" means that portion of a Claim, other than a Director/Officer

Claim, arising from a cause ot'cti. on for which the applicable LP Entities are

insured to the extent that such claim, or portion thereof, is insured;

(r) "Intercompany Claim" means any claim by Canwest Global Communications

Corp. ("Canwest Global" ) or an affiliate or subsidiary of Canwest Global against

one or more of the LP Entities including, for greater certainty, a claim by an LP

Entity against another LP Entity;

(s) "LP Claims Bar Date" means 5:00 p.m. on May 7, 2010;

(t) "LP Claims Package" means the materials to be provided by the LP Entities to



Persons who may have a Claim which materials shall consist of a blank LP Proof

of Claim, an LP Proof of Claim Instruction Letter, and such other materials as the

LP Entities may consider appropriate or desirable;

(u) "LP Claims Procedure Order" means the Order of this Honourable Court dated

April l2, 2010 thai is hereby amended by this LP Amended Claims Procedure

Order

(v) "LP Claims Process" means the call for claims process to be administered by the

LP Entities with the assistance of the Monitor pursuant to the terms of this Order;

(w) "LP CRA" means CRS Inc. in its capacity as the court-appointed Chief

Restructuring Advisor of the LP Entities;

(x) "LP Creditor" means any Person having a Claim including, without limitation

and for greater certainty, the LP Noteholders, the LP Subordinated Lenders, the

transferee or assignee of a transferred Claim that is recognized as an LP Creditor

in accordance with paragraph 38 hereof or a trustee, executor, liquidator, receiver,

receiver and manager, or other Person acting on behalf of or through such Person;

(y) "LP Director/Officer Claims Bar Date" means 5:00 p.m. (Toronto time) on

June 3, 2010;

(z) "LP Hedging Creditor" means the various counterparties to certain foreign

currency, interest rate and commodity hedging agreements with the LP Entities

whose obligations rank pari passu to the claims of the LP Secured Lenders (as

defined below);

(aa) "LP Note Indenture" means the note indenture dated July 13, 2007 with

CanWest MediaWorks Limited Partnership as issuer, CanWest MediaWorks

Publications Inc. and Canwest Books lnc, as guarantors, the Bank of New York as

U.S. Trustee, and BNY Trust Company of Canada as Canadian Trustee that was

entered into in connection with the issuance of U$$400 million of senior

subordinated notes that bear interest at 9.25%;



(bb) "LP Notes" means the US$400 million of senior subordinated notes that bear

interest at 9.25% that were issued pursuant to the LP Note Indenture;

(cc) "LP Noteholders" means the holders of the LP Notes;

(dd) "LP Notice of Dispute of Revision or Disallowance" means the notice referred

to in paragraph 28 hereof, substantially in the form attached as Schedule "E"

hereto, which may be delivered to the Monitor by an LP Creditor disputing an LP

Notice of Revision or Disallowance, with reasons for its dispute;

(ee) "LP Notice of Revision or Disallowance" means the notice referred to in

paragraphs 26 and 27 hereof, substantially in the form of Schedule "D" advising

an LP Creditor that the LP Entities have revised or rejected all or part of such LP

Creditor's Claim as set out in its LP Proof of Claim;

(ffl "LP Notice to Creditors" means the notice for publication by the LP Entities or

the Monitor as described in paragraph 16 hereof, substantially in the form

attached hereto as Schedule "A", calling for any and all Claims of LP Creditors;

(gg) "LP Notice of Amended Claims Procedure" means the notice for publication by

the LP Entities or the Monitor as described in paragraph 16.1 hereof, substantially

in the form attached hereto as Schedule "F", advising of the amendments to the

LP Claims Procedure;

(hh) "LP Plan" means, as further defined in the Initial Order, any proposed plan of
compromise or arrangement that may be filed by any or all of the LP Entities (in

consultation with the Monitor and the LP CRA) pursuant to the CCAA as the

same may be amended, supplemented or restated from time to time in accordance

with the terms thereof other than the LP Senior Lenders* CCAA Plan;

(ii) "LP Proof of Claim" means the Proof of Claim referred to in paragraphs 22, 23

and 24 hereof to be filed by LP Creditors, in order to establish a Claim,

substantially in the form attached hereto as Schedule "C";

(jj) "LP Proof of Claim Instruction Letter" means the instruction letter to LP



Creditors, substanttaily in the form attached as Schedule "B"hereto, regarding the

completion of an LP Proof of Claim and the claims procedure described herein

and stating the amount of the Claim of the particular LP Creditor receiving the LP

Proof of Claim Instruction Letter, as evidenced by the books and records of the

LP Entities;

(kk) "LP Restructuring Period Claims Bar Date and Employee Claims Bar Date"

means 5:00 p.m. (Toronto time) on June 3, 2010;

(11) "LP Secured Lenders" means the syndicate of lenders from time to time party to

the credit agreement dated as of July 10, 2007 between CanWest MediaWorks

Limited Partnership, The Bank of Nova Scotia, as Administrative Agent, the LP

Secured Lenders and CanWest MediaWorks (Canada) Inc., CanWest

MediaWorks Publications Inc. and Canwcst Books Inc., as guarantors;

(mm) "LP Senior Lenders" means the LP Hedging Creditors and the LP Secured

Lenders;

(nn) "LP Senior Lenders'CAA Plan" means the plan of compromise or

arrangement between the LP Entities and the LP Senior Lenders that was accepted

for filing by this I-Ionourable Court pursuant to the Initial Order and was approved

by the LP Senior Lenders at a meeting on January 27, 2010;

(oo) "LP Senior Lenders'laims" means the claims of the LP Senior Lenders as

determined pursuant to the LP Senior Lenders'laim Procedure (as described

below);

(pp) "LP Senior Lenders'laims Procedure" means the claims procedure approved

in the Initial Order by which the LP Senior Lenders'laims were determined in

the context of the LP Senior Lenders'CAA Plan;

(qq) "LP Senior Subordinated Credit Agreement" means the senior subordinated

credit agreement dated as of July 10, 2007 between CanWest MediaWorks

Limited Partnership, the Subordinated Agent, the LP Subordinated Lenders, and



CanWest MediaWorks (Canada) Inc., CanWest MediaWorks Publications Inc,

and Canwest Books Inc., as guarantors;

(rr) "LP Subordinated Lenders" means the syndicate of lenders that are parties to

the LP Senior Subordinated Credit Agreement;

(ss) "Meeting" means any meeting of LP Creditors called for the purpose of

considering and voting in respect of an LP Plan, if one is filed;

(tt) "Meeting Materials" means those materials prepared by the LP Entities and in

advance of a Meeting and including, among other things, copies of a notice of the

Meeting, the Plan, the Creditors'eeting Order and a form of proxy;

(uu) "Monitor" means FTI Consulting Canada Inc., as court-appointed Monitor in the

CCAA proceeding of the LP Entities;

(vv) "Officer" means anyone who is or was, or may be deemed to be or have been,

whether by statute, operation of law or otherwise, an officer or de facto officer of

any of the LP Entities;

(ww) "Pension Claim" means any claim under the pension plans of the LP Entities as

identified in the Initial Order Affidavit;

(xx) "Person" means any individual, corporation, limited or unlimited liability

company, general or limited partnership, association, trust, unincorporated

organization, joint venture, government or any agency or instrumentality thereof

or any other entity;

(yy) "Prefiling Claim" has the meaning ascribed to that term in paragraph 2(f)(i) of

this LP Amended Claims Procedure Order;

(zz) "Proven Claim" means the Claim of an LP Creditor as established and

determined pursuant to the terms of this LP Amended Claims Procedure Order for

purposes of voting and distribution under any Plan;



(aaa) "Purchase Agreement" means the asset purchase agreement dated as of May 10,

2010 between 7535538 Canada Inc., CW Acquisition Limited Partnership,

Canwest Books Inc., Canwest (Canada) Inc., Canwest Publications

Inc./Publications Canwest Inc. and Canwest Limited Partnership/Canwest Societe

en Commandite;

(bbb) "Purchaser" means CW Acquisition Limited Partnership pursuant to the AHC

APA;

(ccc) "Restructuring Period Claim" has the meaning ascribed to that term in

paragraph 2(fl(ii) of this LP Amended Claims Procedure Order;

(ddd) "SERA Claim" means any claim by a current or former employee of the LP

Entities for payments or benefits arising out of a Southam Executive Retirement

Arrangement (a "SERA") that were discontinued after the Filing Date;

(eee) "SISP" means the Sale and Investor Solicitation Process being carried out

pursuant to thc terms of thc SISP Procedures;

(fff) "SISP Procedures" means the Procedures for the Sale and Investor Solicitation

Process, as amended, in the form attached as Schedule "A" to the Initial Order, as

amended;

(ggg) "Subordinated Agent'* means The Bank of Nova Scotia, as Administrative

Agent under the LP Senior Subordinated Credit Agreement;

(hhh) "Termination and Severance Claim" means any claim by a former employee of

the LP Entities with an effective date of termination on or before January 8, 2010

who was in receipt of salary continuance from the LP Entities that has been

discontinued as a result of the commencement of the LP Entities'CAA

procccding; for greater certainty, Termination and Severance Claims do not

include any employee claims that could be advanced as a Grievance pursuant to

the terms of an applicable collective bargaining agreement;

(iii) "Trustees" means the Bank of New York as U.S. Trustee and BNY Trust



Company of Canada as Canadian Trustee under the LP Note Indenture;

(jjj) "Voting Claim" means thc amount of the Claim of an LP Creditor to the extent

that such claim has been finally determined for voting at a Meeting, in accordance

with the provisions of this LP Amended Claims Procedure Order, and the CCAA.

3. THIS COURT ORDERS that all capitalized terms used herein and not otherwise

defined shall have the meanings asm ibed to them in the Initial Order.

4. THIS COURT ORDERS that all references as to time herein shall mean local time in

Toronto, Ontario, Canada, and any reference to an event occuiring on a Business Day

shall mean prior to 5:00 p.m. on such Business Day unless otherwise indicated herein.

5, THIS COURT ORDERS that all references to the word "including" shall mean

"including without limitation".

6. THIS COURT ORDERS that all references to the singular herein include the plural, the

plural include the singular, and any gender includes the other gender.

GENERAL PROVISIONS

7. THIS COURT ORDERS that the LP Entities and the Monitor are hereby authorized to

use reasonable discretion as to the adequacy of compliance with respect to the manner in

which forms delivered hereunder are completed and executed and the time in which they

are submitted, and may, where they are satisfied that a Claim has been adequately

proven, waive strict comphance with the requirements of this LP Amended Claims

Procedure Order, including in respect of completion, execution and time of delivery of

such forms and request any further documentation from an LP Creditor that the LP

Entities or the Monitor may require in order to enable them to determine the validity of a

Claim.

THIS COURT ORDERS that any Claims denominated in a foreign currency shall be

converted to Canadian dollars at the Bank of Canada noon exchange rate in effect at the

Filing Date. U.S. dollar denominated claims shall be converted at the Bank of Canada

Canadian/U.S. dollar noon exchange rate in effect at the Filing Date, which rate was
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CDN$ L0344:$ 1 U, S.

9, THIS COURT ORDERS that interest and penalties that would otherwise accrue after

the Filing Date shall not be included in any Claim,

10. THIS COURT ORDERS that copies of all forms delivered by or to an LP Creditor

hereunder, as applicable, and determinations of Claims by a Claims Officer or the Court,

as the case may be, shall be maintained by the LP Entities and, subject to further order of

the Court, such LP Creditor will be entitled to have access thereto by appointment during

normal business hours on writ.ten request to the LP Entities or the Monitor.

CLAIMS OFFICER

11. THIS COURT ORDERS that The Honourable Edward Saunders, The Honourable

Coulter Osborne and such other Persons as may be appointed by the Court from time to

time on application of the LP Entities (in consultation with the LP CRA), or such other

Persons designated by the LP Entities (in consultation with the LP CRA) and consented

to by the Monitor, be and they are hereby appointed as Claims Officers for the claims

procedure described herein,

12. THIS COURT ORDERS that, subject to the discretion of the Court, a Claims Officer

shall determine the validity and amount of disputed Claims in accordance with this LP

Amended Claims Procedure Order and to the extent necessary may determine whether

any Claim or part thereof constitutes an Excluded Claim. A Claims Officer shall

determine all procedural matters which may arise in respect of his or her determination of

these matters, including the manner in which any evidence may be adduced, A Claims

Officer shall have the discretion to determine by whom and to what extent the costs of

any hearing before a Claims Officer shall be paid.

13. THIS COURT ORDERS that the Claims Officers shall be entitled to reasonable

compensation for the performance of their obligations set out in this Claims Order on the

basis of the hourly rate customarily charged by the Claims Officers in performing

comparable functions to those set out in this Claims Order and any disbursements

incurred in connection therewith. The fees and expenses of the Claims Officers shall be



borne by the LP Entities and shall be paid by the LP Entities forthwith upon receipt of

each invoice tendered by the Claims Officers.

14. THIS COURT ORDERS that, notwithstanding anything to the contrary herein, an LP

Entity may in its sole discretion refer an LP Creditor's Claim for resolution to a Claims

Officer or the Court for voting and/or distribution purposes, where in the LP Entity's

view such a referral is preferable or necessary for the resolution of the valuation of the

Claim.

MONITOR'S ROLE

15. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights, duties,

responsibilities and obligations under the CCAA and under the Initial Order, shall assist

the LP Entities in connection with the administration of the claims procedure provided

for herein, including the determination of Claims of LP Creditors and the referral of a

particular Claim to a Claims Officer, as requested by the LP Entities from time to time,

and is hereby directed and empowered to take such other actions and fulfill such other

roles as are contemplated by this LP Amended Claims Procedure Order.

NOTICE OF CLAIMS

16. THIS COURT ORDERS that forthwith after April 12, 2010 and in any event on or

before April 20, 2010, the LP Entities or the Monitor shall publish the LP Notice to

Creditors, for at least two (2) Business Days in the National Post, The Globe and Mail

(National Edition), La Presse and The 8 all Street Journal.

16.1 THIS COURT ORDERS that forthwith after the date of this LP Amended Claims

Procedure Order, the LP Entities or the Monitor shall publish the LP Notice of Amended

Claims Procedure, for at least two (2) Business Days in the National Post, The Globe arid

Mail (National Edition) and La Presse.

17. THIS COURT ORDERS that the Monitor shall send an LP Claims Package to each LP

Creditor with a Claim (other than a Restructuring Period Claim, an Employee Claim or a

Director/Officer Claim) as evidenced by the books and records of the LP Entities in



accordance with paragraph 39 before 1 I:59 p,m. on April 16, 2010, The LP Proof of
Claim Instruction Letter for each such LP Creditor shall provide general information and

instructions in respect of the filing of Claims. The LP Claims Package as sent to LP

Creditors will also include an individualized letter setting forth the amount of the Claim

of such LP Creditor as evidenced by the books and records of the LP Entities.

18. THIS COURT ORDERS that the LP Entities are authorized to send an LP Claims

Package to the Trustees and that thc LP Entities shall not be required to send LP Claims

Packages to the individual LP Noteholders.

19. THIS COURT ORDERS that the LP Entities are authorized to send an LP Claims

Package to the Subordinated Agent and that the LP Entities shall not be required to send

LP Claims Packages to the individual LP Subordinated Lenders.

20, THIS COURT ORDERS that to the extent any LP Creditor requests such documents,

the Monitor shall forthwith send an LP Claims Package, direct the LP Creditor to the

documents posted on the Monitor's websitc or otherwise respond to the request for the

LP Claims Package as may be appropriate in the circumstances.

NOTICE OF RESTRUCTURING PERIOD CLAIMS, KMPLOYKK CLAIMS AND

DIRECTOR/OFFICER CLAIMS

21, THIS COURT ORDERS that to the extent that an LP Claims Package has not already

been delivered to such LP Creditor pursuant to paragraph 17 hereof, the LP Entities shall

deliver an LP Claims Package to each LP Creditor with a Restructuring Period Claim and

each LP Creditor with an Employee Claim as soon as practicable after the LP Entities

have knowledge of the Restructuring Period Claim or the Employee Claim and, in any

event, no later than May 21, 2010.

FILING OF PROOI"S OF CLAIM

22, THIS COURT ORDERS that any LP Creditor asserting a Claim against the LP Entities

or any Director or Officer thereof shall file an LP Proof of Claim with the Monitor on or

before the LP Claims Bar Date, the LP Restructuring Period Claims Bar Date and
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Employee Claims Bar Date or the LP Director/Officer Claims Bar Date, as applicable.

23. THIS COURT ORDERS that the Trustees are authorized to file one or more LP Proofs

of Claim on or before the LP Claims Bar Date on behalf of all of the LP Noteholders

indicating that amount owing on an aggregate basis for all of the LP Notes.

Notwithstanding any other provisions in this Order, the LP Noteholders are not required

to file individual LP Proofs of Claim in respect of claims relating solely to the debt

evidenced by the LP Notes.

24, THIS COURT ORDERS that the Subordinated Agent is hereby authorized to file one or

more LP Proofs of Claim on or before the LP Claims Bar Date on behalf of all of the LP

Subordinated Lenders, indicating that amount owing on an aggregate basis under the LP

Senior Subordinated Credit Agreement. Notwithstanding any other provisions in this

Order, the LP Subordinated Lenders are not required to file individual LP Proofs of

Claim in respect of claims relating solely to the obligations under the LP Senior

Subordinated Credit Agreement.

25, THIS COURT ORDERS that any LP Creditor that does not file an LP Proof of Claim as

provided for in paragraph 22 herein so that such LP Proof of Claim is received by the

Monitor on or before the LP Claims Bar Date, the LP Restructuring Period Claims Bar

Date and Employee Claims Bar Date or the LP Director/Officer Claims Bar Date, as

applicable, or such later date as the Monitor and the Applicants may agree in writing or

the Conic may otherwise agree;

(a) shall be and is hereby forever barred from making or enforcing any Claim against

the LP Entities and/or the Directors or Officers thereof and the Claim shall be

forever extinguished;

(b) shall not be entitled to further notice of any action taken by the LP Entities

pursuant to this Order; and

(c) shall not be entitled to participate as an LP Creditor in these proceedings.



AD JUDICATION OF CLAIMS

26. THIS COURT ORDERS that with the assistance of the Monitor and in consultation

with the LP CRA, the LP Entities shall review all LP Proofs of Claim received by the LP

Claims Bar Date, the LP Restructuring Period Claims Bar Date and Employee Claims

Bar Date or the LP Director/Officer Claims Bar Date, as applicable, and shall accept,

revise or reject each Claim. If the LP Entities intend to revise or reject a Claim, other

than a Restructuring Period Claim, an Employee Claim or a Director(Officer Claim, the

LP Entities shall by no later than May 31, 2010, or such other date as may be agreed to

by thc Monitor, notify each LP Creditor who has delivered an LP Proof of Claim whether

such LP Creditor's Claim as set out therein has been revised or rejected and the reasons

therefor, by sending an LP Notice of Revision or Disallowance. If the LP Entities intend

to revise or reject a Restructuring Period Claim, an Employee Claim or a Director(Officer

Claim, the LP Entities shall by no later than June 21, 2010, or such other date as may be

agreed to by the Monitor, notify each LP Creditor who has delivered an LP Proof of

Claim in respect of a Restructuring Period Claim, Employee Claim or Director/Officer

Claim whether such LP Creditor's Claim as set out therein has been revised or rejected

and the reasons therefore, by sending an LP Notice of Revision or Disallowance. Where

the LP Entities do not send by such dates, or such other dates as may be agreed to by the

Monitor, an LP Notice of Revision or Disallowance to an LP Creditor, the LP Entities

shall be deemed to have accepted such LP Creditor's Claim in the amount set out in that

LP Creditor's LP Proof of Claim.

27. THIS COURT ORDER that, where the LP Entities intend to revise or reject an LP

Proof of Claim filed by the Trustees on behalf of the LP Noteholders or an LP Proof of

Claim filed by the Subordinated Agent on behalf of the LP Subordinated Lenders, the LP

Entities shall send the LP Notice of Revision or Disallowance to the Trustees or the

Subordinated Agent, as applicable.

28. THIS COURT ORDERS that, except in the case of an LP Creditor with a Restructuring

Period Claim, an Employee Claim or a Director/Officer Claim, any LP Creditor, and in

the case of the LP Noteholders and the LP Subordinated Lenders, the Trustees and the



Subordinated Agent, respectively, who intends to dispute an LP Notice of Revision or

Disallowance sent pursuant to the immediately preceding paragraphs shall deliver an LP

Notice of Dispute of Revision or Disallowance to the Monitor before June 10, 2010, or

such other date as may be agreed to by the Monitor. In the case of an LP Creditor with a

Restructuring Period Claim, an Employee Claim or a Director/Officer Claim, such LP

Creditor shall deliver an LP Notice of Dispute of Revision or Disallowance before June

30, 2010.

RESOLUTION OF CLAIMS

29. THIS COURT ORDERS that where an LP Creditor that receives an LP Notice of
Revision or Disallowance pursuant to paragraphs 26 and 27 above does not file an LP

Notice of Dispute of Revision or Disallowance by the time set out in paragraph 28 above,

such LP Creditor's Claim shall be deemed to be as set out in the LP Notice of Revision or

Disallowance.

30. THIS COURT ORDERS that in the event that an LP Entity, with the assistance of the

Monitor and in consultation with the LP CRA and any Director or Officer if the Claim is

asserted as against them, is unable to resolve a dispute regarding any Claim with an LP

Creditor, the LP Entity or the LP Creditor shall so notify the Monitor, and the LP

Creditor or the LP Entity, as the case may be. The decision as to whether the LP

Creditor's Claim should be adjudicated by the Court or a Claims Officer shall be in the

sole discretion of the LP Entity, To the extent a Claim is referred under this paragraph to

the Court or a Claims Officer, the Court or a Claims Officer, as the case may be, shall

resolve the dispute between the LP Entity, any Director or Officer to the extent that a

Claim is asserted as against them, and such LP Creditor, as soon as practicable.

31. THIS COURT ORDERS that where the value of an LP Creditor's Voting Claim has not

been finally determined by the Court or the Claims Officer by the date of a Meeting, if

any, the relevant LP Entity shall (in consultation with the LP CRA and the Monitor)

either:



(a) accept thc I,P Creditor's determination of the value of the Voting Claim as set out

in the applicable LP Proof of Claim only for the purposes of voting and conduct

the vote of the Creditors on that basis subject to a final determination of such LP

Creditor's Voting Claim, and in such case the Monitor shall record separately the

value of such LP Creditor's Voting Claim and whether such LP Creditor voted in

favour of or against the LP Plan;

(b) subject to the written consent of the Purchaser, adjourn the Meeting until a final

determination of the Voting Claim(s) is made; or

(c) deal with the matter as the Court may otherwise direct or as the LP Entities, the

Monitor and the I.P Creditor may otherwise agree.

32, THIS COURT ORDE&RS that either any of LP Creditor, a Director or Officer to the

extent that a Claim is asserted as against them, or an LP Entity may, within two (2)

Business Days of notification of a Claims Officer's determination in respect of an LP

Creditor's Claim, appeal such determination to the Court by filing a notice of appeal, and

the appeal shall be initially returnable within five (5) Business Days of the filing of such

notice of appeal, such appeal to be an appeal based on the record before the Claims

Officer and not a hearing de novo.

33. THIS COURT ORDERS that if no party appeals the determination of a Claim by a

Claims Officer within the time set out in paragraph 32 above, the decision of the Claims

Officer in determining the value of an LP Creditor's Claim shall be final and binding

upon the relevant LP Entity, thc Monitor and the LP Creditor and there shall be no further

right of appeal, review or recourse to the Court from the Claims Officer's final

determination of a Claim.

SUSPENSION OF THE CLAIMS PROCESS

34, THIS COURT ORDERS that no steps for the purposes of adjudicating or resolving the

Claims (as described in paragraphs 26 through 32 herein) shall be taken unless:



(a) Phase 2 of the SISP is completed and the Monitor, the LP CRA, the LP Entities

and the Agent make a determination that such steps are reasonably required to

close the AHC Transaction (as defined in the Monitor's Seventh Report);

(b) after the closing of the AHC Transaction (or such earlier date as may be agreed to

by the Monitor, the LP CRA, the LP Entities and the Agent), the Monitor, the LP

CRA and the LP Entities make a determination that the resolution of Claims is

reasonably required to facilitate a distribution of proceeds from such Successful

Bid; or

(c) directed by further Order of the Court.

For greater certainty, in the event that the AHC Transaction is not approved or is

otherwise terminated, no further steps shall be taken for the purpose of adjudicating or

resolving the Claims.

35. THIS COURT ORDERS that if a determination is made under paragraph 34 above, the

Monitor shall as soon as reasonably possible thereafter post notice of such determination

on the website maintained for this proceeding at: http: //cfcanada.fticonsultinu.corn/cln,

and such posting shall constitute notice of such determination.

SET-OFF

36. THIS COURT ORDERS that the LP Entities may set-off (whether by way of legal,

equitable or contractual set-off) against payments or other distributions to be made

pursuant to the LP Plan to any LP Creditor, any claims of any nature whatsoever that any

of the LP Entities may have against such LP Creditor, however, neither the failure to do

so nor the allowance of any Claim hereunder shall constitute a waiver or release by the

LP Entities of any such claim that the LP Entities may have against such LP Creditor,

NOTICE OI'RANSFEREES

37, THIS COURT ORDERS that leave is hereby granted from the date of this LP Amended

Claims Procedure Order until May 27, 2010 to permit an LP Creditor to provide notice of

assignment or transfer of a Claim to the Monitor.
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38. THIS COURT ORDERS that if, after the Filing Date, the holder of a Claim transfers or

assigns the whole of such Claim to another Person, neither the Monitor nor the LP

Entities shall be obligated to give notice or otherwise deal with the transferee or assignee

of such Claim m respect thereof unless and until actual notice of transfer or assignment,

together with satisfactory evidence of such transfer or assignment, shall have been

received and acknowledged by the relevant LP Entity and the Monitor in writing and

thereafter such transferee or assignee shall for the purposes hereof constitute the

"Creditor" in respect of such Claim. Any such transferee or assignee of a Claim shall be

bound by any notices given or steps taken in respect of such Claim in accordance with

this LP Amended Claims Procedure Order prior to receipt and acknowledgement by the

relevant LP Entity and the Monitor of satisfactory evidence of such transfer or

assignment. A transferee or assignee of a Claim takes the Claim subject to any rights of

set-off to which an LP Entity may be entitled with respect to such Claim. For greater

certainty, a transferee or assignee of a Claim is not entitled to set-off, apply, merge,

consolidate or combine any Claims assigned or transferred to it against or on account or

in reduction of any amounts owing by such Person to any of the LP Entities. No transfer

or assignment shall be received for voting purposes unless such transfer shall have been

received by the Monitor no later than 5:00 p.m, (Toronto time) on May 27, 2010, failing

which the original transferor shall have all applicable rights as the "Creditor" with respect

to such Claim as if no transfer of the Claim had occurred. Reference to transfer in this LP

Amended Claims Procedure Order includes a transfer or assignment whether absolute or

intended as security.

SERVICE AND NOTICES

39, THIS COURT ORDERS that the LP Entities and the Monitor may, unless otherwise

specified by this LP Amended Claims Procedure Order, serve and deliver the LP Claims

Package, the Meeting Materials, any letters, notices or other documents to LP Creditors

or any other interested Person by forwarding true copies thereof by prepaid ordinary mail,

courier, personal delivery, facsimile transmission or email to such Persons at the physical

or electronic address, as applicable, last shown on the books and records of the LP

Entities or set out in such LP Creditor's LP Proof of Claim, Any such service and
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delivery shall be deemed to have been received; (i) if sent by ordinary mail, on the third

Business Day after mailing within Ontario, the fifth Business Day after mailing within

Canada (other than within Ontario), and the tenth Business Day after mailing

internationally; (ii) if sent by courier or personal delivery, on the next Business Day

following dispatch; and (iii) if delivered by facsimile transmission or email by 6:00 p.m.

on a Business Day, on such Business Day and if delivered after 6:00 p,m. or other than on

a Business Day, on the following Business Day.

40, THIS COURT ORDERS that any notice or communication required to be provided or

delivered by an LP Creditor to the Monitor or the LP Entities under this LP Amended

Claims Procedure Order shall be in writing in substantially the form, if any, provided for

in this LP Amended Claims Procedure Order and will be sufficiently given only if

delivered by prepaid registered mail, courier, personal delivery, facsimile transmission or

email addressed to:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing

IncyPublications Canwest Inc, et al

Claims Process
79 Wellington Street West
Suite 2010, P,O. Box 104
Toronto, ON
MSK IG8

Attention:
Telephone;
Fax;
Email:

Pamela Luthra
I 888- 310-7627
416-649-8101
CanwestLP@fticonsulting.corn

Any such notice or communication delivered by an LP Creditor shall be deemed to be

received upon actual receipt by the Monitor thereof during normal business hours on a

Business Day or if delivered outside of normal business hours, the next Business Day.

41. THIS COURT ORDERS that if during any period during which notices or other

communications are being given pursuant to this LP Amended Claims Procedure Order a

postal strike or postal work stoppage of general application should occur, such notices or

other communications sent by ordinary mail and then not received shall not, absent

further Order of this Court, be effective and notices and other communications given
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hereunder during the course of any such postal strike or work stoppage of general

application shall only be effective if given by courier, personal delivery, facsimile

transmission or email in accordance with this LP Amended Claims Procedure Order.

42. THIS COURT ORDERS that in the event that this LP Amended Claims Procedure

Order is later amended by further Order of the Court, the LP Entities or the Monitor may

post such further Order on the Monitor's websitc and such posting shall constitute

adequate notice to LP Creditors of such amended claims procedure.

MISCELLANEOUS

43. THIS COURT ORDERS that notwithstanding any other provisions of this LP Amended

Claims Procedure Order, the solicitation by the Monitor or the LP Entities of LP Proofs

of Claim, and the filing by any LP Creditor of any LP Proof of Claim shall not, for that

reason only, grant any person any standing in these proceedings or rights under any

proposed LP Plan.

44. THIS COURT ORDERS that nothing in this LP Amended Claims Procedure Order

shall (i) constitute or be deemed to constitute an allocation or assignment of Claims or

Excluded Claims by the LP Entities into particular affected or unaffected classes for the

purpose of an LP Plan; or (ii) authorize or require the LP Entities to file an LP Plan.

45. THIS COURT ORDERS that in the event that no LP Plan is approved by this Court, the

LP Claims Bar Date, LP Restructuring Period Claims Bar Date and Employee Claims Bar

Date or LP Director/Officer Claims Bar Date, as the case may be, shall be of no effect in

any subsequent proceeding or distribution with respect to any and all Claims made by LP

Creditors.

46. THIS COURT ORDERS AND REQUESTS the aid and recognition of any court or any

judicial, regulatory or administrative body in any province or territory of Canada

(including the assistance of any court in Canada pursuant to section 17 of the CCAA) and

the Federal Court of Canada and any judicial, regulatory or administrative tribunal or

other court constituted pursuant to the Parliament of Canada or thc legislature of any

province and any court or any judicial regulatory body of the United States and the states
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or other subdivisions of the United States and of any other nation or state, to act in aid of

and to be complementary to this Court in carrying out the terms of this LP Amended

Claims Procedure Order. ~aQ &

ENTERED AT / INSCRIT A TORONTO
ON / BOOK NO
LE / DANS LE REGISTRE NO..

MAY 1/ 2lj1D

PER / Phft



SCHEDULE "A"

NOTICE TO CREDITORS OF Cansvest Publishing Inc./Publications Canwest Inc.,
Canwest Books Inc., Canwest (Canada) Inc. (collectively, the "Applicants" ) and Canwest
Limited Partnership ("Canwest LP" and, together with the Applicants, the "LP Entities" )

RK: NOTICE OF CLAIMS PROCEDURE AND CLAIMS BAR DATE IN
COMPANIES'REDITORS ARRANGEMKNT ACT ("CCAA") PROCEEDINGS

NOTICE IS HEREBY GIVEN that pursuant to an Order of the Ontario Superior Court

of Justice made April 12, 2010 (the "Order" ), a claims procedure was approved for the

determination of certain claims against the LP Entities.

PLEASF. TAKE NOTICE that the claims procedure applies only to Claims of Creditors

described in the Order. No other claims are being compromised. A copy of the Order and other

public information concerning the CCAA Proceedings can be found at the Monitor's website:

http: //cfcanada. fticonsulting.corn/clp.

THE LP CLAIMS BAR DATE is 5:00 p.m, (Toronto Time) on May 7, 2010 or, if

you have a Restructuring Period Claim, 21 days after you are deemed to have received the LP

Claims Package pursuant to the Order. Any creditor who has not received an LP Claims

Package and who believes that it has a Claim against one or more of the LP Entities must contact

the Monitor in order to obtain an LP Proof of Claim. LP Proofs of Claim must be filed with the

Monitor on or before the LP Claims Bar Date or the LP Restructuring Period Claims Bar Date, as

the case may be.

HOLDERS OF CLAIMS that do not file an LP Proof of Claim by the LP Claims Bar

Date or the LP Restmcturing Period Claims Bar Date, as thc case may bc, shall not be entitled to



vote at any meeting of creditors regarding any plan of compromise or arrangement proposed by

the LP Entities or participate in any distribution under such plan, and any Claims such Creditor

may have against any of the LP Entities shall be forever extinguished and barred.

FORMER EMPLOYEES WITH SERA CLAIMS OR TERMINATION AND

SEVERANCE CLAIMS, as defined in the Order, may contact Court-appointed representative

counsel for further information at CSERQneltiuan.ca or 1-888-565-9912,

CREDITORS REQUIRING INFORMATION or claim documentation may contact

the Monitor at the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
IncyPublications Canwest inc. et al

Claims Process
79 Wellington Street West
Suite 2010, P.O, Box 104
Toronto, ON
MSK 1O8

Attention: Pamela Luthra

Telephone:
Fax:
Email:

I 888- 310-7627
416-649-8101
CanwestLPfticonsulting.corn



SCHEDULE "B"

LP PROOF OF CLAIM INSTRUCTION LETTER
FOR TEIK CLAIMS PROCEDURE FOR LP CREDITORS OF

CANWEST PUBLISHING INC./PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC., CANWKST (CANADA) INC. AND CANWEST LIMITED

PARTNERSHIP/CANWEST SOCIETE EN COMMANDITE (collectively, the "LP
ENTITIES")

PLEASE NOTE THAT THIS IS A SEPARATE AND DISTINCT CLAIMS PROCESS

FROM THK CLAIMS PROCESS GOVERNING THK CMI ENTITIES, ALL

CREDITORS THAT BELIEVE THEY HAVE A CLAIM AGAINST CANWKST

PUBLISHING INC./PUBLICATIONS CANWEST INC„CANWEST BOOKS INC.,

CANWKST (CANADA) INC. AND CANWKST LIMITED PARTNERSHIP/CANWEST

SOCIETE EN COMMANDITK MUST FILE A PROOF OF CLAIM FORM

LP CLAIMS PROCESS

By Order of the I-lonourable Madam Justice Pepall dated April 12, 2010, as amended by the

Order of Madam Justice Pepall dated May 17, 2010 (and as may be further amended from time

to time, the "Amended Claims Procedure Order" ) under the Companies 'reCktors Arrangement

rlcr, R.S.C. 1985, c. C-36 (the "CCAA"), the LP Bntitics have been authorized to conduct a

claims process (the "LP Claims Process" ) pursuant to a claims procedure (the "Claims

Procedure" ). A copy of the Amended Claims Procedure Order and other public information

concerning these proceedings can be obtained from the website of FTI Consulting Canada inc.,

the Court-appointed Monitor of the LP Entities, at http: //cfcanada.fticonsulting.corn/clp.

This letter provides general instructions for completing the LP Proof of Claim forms. Capitalized

terms not defined within this instruction letter shall have the meanings ascribed to them in the

Order.

The LP Claims Process is intended for any Person with a claim of any kind or nature whatsoever,

other than an Excluded Claim, arising on or prior to January 8, 2010, whether unliquidated,

contingent or otherwise. In addition, the I,P Claims Process is intended for any Person with any

Claim arising after January 8, 2010 against any or all of the LP Entities or a Director or Officer

thereof as the result of the restructuring, disclaimer, resiliation, termination or breach of any



contract, lease or other type of agreement. Please review the Order for the complete definitions

of Claim, Prefiling Claim, Restructuring Period Claim, Employee Claim, Director/Officer Claim

and Excluded Claim.

All notices and inquiries with respect to the LP Claims Process and the Claims Procedure should

be directed to the Monitor by prepaid registered mail, courier, personal dehvery, facsimile

transmission or email at the address below:

FTI Consulting Canada lnc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest lnc. et al

Claims Process
79 Wellington Street West
Suite 2010, P.O, Box 104
Toronto, ON
MSK IG8
Attention: Pamela Luthra

Telephone: 1 888- 310-7627
Fax: 416-649-8101
Email: CanwestLPfticonsulting.corn

YOU MUST FILE A PROOF Olr CLAIM BY THE CLAIMS BAR DATE, THE LP

RESTRUCTURING PERIOD CLAIMS BAR DATE AND EMPLOYEE CLAIMS BAR

DATE OR THK DIRECTOR/OFFICER CLAIMS BAR DATE, AS MAY THE CASK

MAY BK, IN ORDER TO ESTABLISH YOUR CLAIM. THE LP CLAIMS BAR DATE is

5i00 p.m. (Toronto Time) on May 7, 2010 or, IF YOU HAVE A RESTRUCTURING

PERIOD CLAIM, AN EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, THK

LP RESTRUCTURING PERIOD CLAIMS BAR DATE AND EMPLOYEE CLAIMS

BAR DATE AND THE LP DIRECTOR/OFFICER CLAIMS BAR DATE IS 5:00 (Toronto

Time) on June 3, 2010, unless the Monitor and the LP Entities agree in writing or the Court

Orders that the LP Proof of Claim be accepted after that date. IF YOU DO NOT FILE AN LP

PROOF OF CLAIM BY THE LP CLAIMS BAR DATE, THE LP RESTRUCTURING

PERIOD CLAIMS BAR DATE AND EMPLOYEE CLAIMS BAR DATE OR THK

DIRECTOR/OFFICER CLAIMS BAR DATE, AS THE CASE MAY BK, you will not be

entitled to vote at any meeting of creditors regarding any plan of compromise or arrangement

proposed by the LP Entities or participate in any distribution under such plan, and any Claims



you may have against any of the LP Entities or any Director or Officer thereof will be forever

extinguished and barred.

Claims denominated in a foreign currency other than U.S. dollars shall be converted to Canadian

dollars at the Bank of Canada noon exchange rate in effect at the Filing Date. U.S. dollar

denominated claims shall be converted at the Bank of Canada Canadian/U,S.dollar noon

exchange rate in effect at the Filing Date which rate was Cdn $ 1.0344; $ 1 U.S.

Please refer to the Amended Claims Procedure Order for further details.

If you decide to submii an LP Proof of Claim and the LP Entities disagree with the value or

status that you have ascribed to your Claim, or the validity of your Claim as set out in your LP

Proof of Claim, and such disagreement cannot be resolved consensually, you will receive an LP

Notice of Revision or Disallowance from the LP Entities (as set out in paragraph 22 of the

Claims Procedure Order).

ADDITIONAL FORMS

Additional LP Proof of Claim forms can be obtained from the Monitor's website at

http: //cfcanada,fticonsulting.corn/clp or by contacting the Monitor and providing the particulars

as to your name, address, facsimile number, email address and contact person. Once the LP

Entities have this information, you will receive, as soon as practicable, additional LP Proof of

Claim forms.



SCHEDULE "C"

Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES'REDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING
INC./PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC. AND CANWEST (CANADA) INC.

APPLICANTS

LP PROOF OF CLAIM

1. PARTICULARS OF CREDITOR:

(a) Full Legal Name of Creditor:

(the "Creditor" ).

(Full legal or Corporate name should be the name of the original Creditor Do not file

separate Proofs of Claim for divisions of the same Creditor)

(b) Full Mailing Address of Creditor:



(c) *Telephone Number of Creditor:

(d) *Facsimile Number of Creditor:

(e) *E-mail Address of Creditor:

(fl *Attention (Contact Person):

(g) lies the Claim been sold or assigned by Creditor to another party?

Yes No (If yes please completed section 5)

*In order to ensure that all claims are processed in an expedited manner you must provide

one (I) or more of your telephone number, fax number or email address.

PROOI OF CLAIM

THK IJNDERSIGNED CERTIFIES AS FOLLOWS:

(b)

That I am a Creditor of/hold the position of of the
Creditor and have knowledge of all the circumstances connected with the Claim
described herein;

That I have knowledge of all the circumstances connected with the Claim
described and set out below;

(c) That the LP Entity/Director or Officer was and still is indebted to the Creditor as
follows (Claims denominated in a foreign currency other than US, dollars shall
be converted to Canadian dollars at the Bank of Canada noon exchange rate in

effect at the Filing Date. US dollar denominated claims shall be converted at
the Bank of Canada Canadian/US.dollar noon exchange rate in effect at the

Filing Date which rate was Cdn $1.0344 5/ US.)



Pre filing Claims
acstructunng Period

amplorcc Chsns Total Claims
Cleans

Canwrst Publnhstg Inc./Publtcattons Canwest Inc $

Canwest aooks Inc $ $ $ $

Canwest (Canada) Inc

Canwest Lsnited Pamtcrshtu

$ $ $

$ $ $ $

Directors/ofrtccrs

Total Claims

3. NATURE OF CLAIM

(CHECI( AND COMPLETE APPROPRIA TE CA TEGOR Y)

Unsecured Claim of $

Secured Claim of $

In respect of this debt, I hold security over the assets of the LP Entity valued at
$ , the particulars of which security and value are
attached to this Proof of Claim form.

(Give full particulars of the security, including the date on which the security was
given, the value that you ascribe to the assets charged by your security and the
basis for such valuation, and attach a copy of the security documents evidencing
the security)

4. PARTICULARS OF CLAIM:

The Particulars of the undersigned's total Claim are attached.

(Provide full particulars of the Claim and supporting documentation, including amount,

description of transaction(s) or agreement(s) giving rise to the Claim, name of any

guarantor(s) that has guaranteed the Claim, and amount of Claim allocated thereto, date

and number ofall invoices, particulars ofall credits, discounts, etc. claimed)



5. PARTICULARS OF ASSIGNEE(S) (only to be completed if your claim bas been

sold or assigned to another party):

(a) Full Legal Name of Assignee(s) of Claim (if all or a portion of the Claim has been

sold). If there is more than one assignee, please attach separate sheets with the

following information:

(the "Assignee(s)")

Amount of Total Claim Assigned $

Amount of Total Claim Not Assigned $

Total Amount of Claim $
(should equal "Total Claim" as entered in Section 2)

(b) Full Mailing Address of Assignee(s):

(c) Telephone Number of Assignee(s):

(d) Facsimile Number of Assignee(s):

(e) Attention (Contact Person):



6. FILING OF CLAIM

This LP Proof of Claim must be returned to and received by the Monitor by 5:00 p.m. (Toronto

Time) on May 7, 2010 or, IF YOU HAVE A RESTRUCTURING PERIOD CLAIM, AN

EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, 5:00 (Toronto Time) on

June 3, 2010 (unless the Monitor and the LP Entities agree in writing or the Court Orders that

the LP Proof of Claim be accepted after that date) at the following address:

FTI Consulting Canada inc,, Court-appointed Monitor of Canwest Publishing
inc./Publications Canwest Inc. et al

Claims Process
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, ON
M5K 168

Attention: Pamela Luthra

Telephone: 1 888- 310-7627
Fax; 416-649-8101
Email: CanwestLP@fticonsulting.corn

Dated at this day of , 2010,



SCHEDULE "D"
Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES'REDITORS
ARRANGEMENT ACT, R,S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING
INC./PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC. AND CAN WEST (CANADA) INC.

APPLICANTS

LP NOTICE OF REVISION OR DISALLOWANCE

TO: [insert name and address of creditorj

The LP Entities have disallowed in full or in part, your Claim, as set out in your LP Proof of

Claim, as set out below:



Prefilin Claim:

Claim Against
Claim per Proof of

Allowed Amount Disallowed Amount
Claim

Canwest Publtshing inc/Publications Canwest Inc, $

Canwest Books Inc.

Can west (Canada) Inc.

Canwest Limited Partnershtp

Directors/OIIIcers

Total Claims

Restructuring Period Claim:

!
Claim per Proof of l

Allowed Amount Disallowed Amount
Claim

Canwest Publishing Inc./Publications Canwest Inc. $

Canwest Books Inc.

Canwest (Canada) Inc,

Canwest Limited Partnership

Directors/0 (tice re

Total Claims



Employee Claim:

Claim per Pmof of I
Allowed Amount Disallowed AmountClaim

Canwest Publishing tnc./PublLations Canwest Inc, $

Canwest Books inc.

Canwest (Canada) Inc.

Canwest Limited Partnership

Directors/Officers

Total Claims

REASONS FOR DISALLOWANCE:



IF YOU INTEND TO DISPUTE& THIS NOTICE OF RE&VISION OR DISALLOWANCE:

IN THE CASK OF AN LP CREDITOR WITH A PREFILING CLAIM, you must, no later

than 5:QQ p.m. (Toronto Time) before the June 10, 2010 notify the Monitor of such intent by

delivering an LP Notice of Dispute of Revision or Disallowance (a copy of which can be found

on the Monitor's website at http: //cfcanada.fticonsulting.corn/clp) in accordance with the LP

Amended Claims Procedure Order to the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc,/Publications Canwest Inc. et al
Claims Process
79 Welhngton Street West
Suite 2010, P.O. Box 104
Toronto, ON
MSK 1G8

Attention: Pamela Luthra

Telephone:
Fax:
Email:

1 888- 310-7627
416-649-8101
CanwestLP@fticonsulting.corn

IN THE CASE OF AN LP CREDITOR WITH A RESTRUCTURING PERIOD CLAIM,

AN EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, you must, no later than

5:QQ p.m. (Toronto Time) before June 30, 2010 notify the Monitor of such intent by delivering

an LP Notice of Dispute of Revision or Disallowance in accordance with the LP Amended

Claims Procedure Order to the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al
Claims Process
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, ON
MSK 1G8

Attention: Pamela Luthra

Telephone:
Fax:
Email:

1 888- 310-7627
416-649-8101
CanwestLPfticonsulting.corn



If you do not deliver an LP Notice of Dispute of Revision or Disallowance (a copy of which can

be found on the Monitor's website at http: //cfcanada.fticonsulting.corn/cip) by the time and date

set out above, as applicable, the value of your Claim shall be deemed to be as set out in this LP

Notice of Revision or Disallowance.

DATE



SCHEDULE "E"
Court File No. CU-I 0-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES 'REDITORS
ARIIANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN TFIE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING
INC,/PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC. AND CANWEST (CANADA) INC.

APPLICANTS

LP NOTICE OF DISPUTE OF REVISION OR DISALLOWANCE

7. PARTICULARS OF CREDITOR:

(a) Full Legal Name of Creditor:

(b) Full Mailing Address of Creditor:

(c) *Telephone Number of Creditor:

(d) *Facsimile Number of Creditor:

(e) ~E-mail Address of Creditor:

(I) Attention (Contact Person):



"In order to ensure that all claims are processed in an expedited manner you must provide

one (I) or more of your telephone number, fax number or email address,

8. PARTICULARS OF ORIGINAL CREDITOR FROM WHOM YOU ACQUIRED
CLAIM, IF APPLI CABLE:

(a) Have you acquired this Claim by assignment? Yes No

(if yes, attach documents evidencing assignment)

(b) Full Legal Name of original creditor(s):

9. DISPUTE OF REVISION OR DISALLOWANCE OF CLAIM FOR VOTING
AND/OR DISTRIBUTION PURPOSES:

We hereby disagree with the value of our Claim as set out in the LP Notice of Revision or

Disallowance dated , as set out below:

PreFiling Claim:

Claim pcr Proof of I
Claim Against AllowedAmount DisallowedAmount

Claim

Canwest Publishing lnc./Publications Canwest inc. $

Canwest Books Inc.

Canwest (Canada) Inc

Canwest Limited Partnership

Drectots/05cers

Total Claims



Restructuring Period Claim:

Claim Against !
Claim per Proof ofl

Allowed Amount Disallowed Amount
Claim

Canwest Publishing inc,/Publications Canwest Inc. $

Canwest Books inc.

Canwest (Canada) inc.

Canwest Limited Partnership

Directors/0 Aicers

Tota I Claims

Employee Claim:

Claim per Proof of
Allowed Amount Disallowed Amount

Claim

Canwest Publishing inc./Publications Canwest Inc. $

Canwest Books Inc.

Canwest (Canada) Inc.

Canwest Limited Partnership

Directors/OIIIcers

Total Claims



REASONS FOR DISPUTE:

(Provide full particulars of the Claim and supporting documentation, including amount,
description of transaction(s) or agreement(s) giving rise to the Claim, name of any
guarantor(s) that has guaranteed the Claim, and amount of Claim allocated thereto, date
and number ofall invoices, particulars ofall credits, discounts, etc claimed)

If you intend to dispute an LP Notice of Revision or Disallowance, you must,

IN THK CASK OF AN LP CREDITOR WITH A PRKFILING CLAIM, no later than 5:00

p.m. (Toronto Time) on June 10, 2010 notify the Monitor of such intent by delivering an LP

Notice of Dispute of Revision or Disallowance in accordance with the LP Amended Claims

Procedure Order to the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process
79 Wellington Stieet West
Suite 2010, P.O. Box 104
Toronto, ON
MSK IG8

Attention: Pamela Luthra

Telephone
Fax:
Email:

1 888- 310-7627
416-649-8101
CanwcstLPfticonsulting.corn



IN THE CASE OF AN LP CREDITOR WITH A RESTRUCTURING PERIOD CLAIM,

AN EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, you must, no later than

5:00 p.m. (Toronto Time) on June 30, 2010 notify the Monitor of such intent by delivering an

LP Notice of Dispute of Revision or Disallowance in accordance with the LP Amended Claims

Procedure Order to the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
lnc./Publications Canwest lnc. et al

Claims Process
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, ON
M5K IG8

Attention: Pamela Luthra

Telephone:
Fax:
Email:

1 888- 310-7627
416-649-8101
CanwestLPfticonsulting.corn

If you do not deliver an LP Notice of Dispute of Revision or Disallowance by the time and date

set out above, as applicable, the value of your Claim shall bc deemed to be as set out in the LP

Notice of Revision or Disallowance.

Dated at this day of , 2010.



SCHEDULL/"F"

NOTICE TO CREDITORS OF Canwest Publishing Inc./Publications Canwest Inc.,
Canwest Books Inc., Canwest (Canada) Inc. (collectively, the "Applicants" ) and Canwest
Limited Partnership ("Canwest LP" and, together with the Applicants, the "LP Entities")

RE: NOTICE OF AMENDED CLAIMS PROCEDURE IN
COMPANIES'REDITORS

ARRANGEMENT ACT ("CCAA") PROCEEDINGS

NOTICE IS HEREBY GIVEN that pursuant to an Order of the Ontario Superior Court

of Justice made May 17, 2010 (the "Amended Claims Procedure Order" ), certain amendments

were made to the Order dated April 12, 2010 that established procedures (the "Claims

Procedure" ) for the determination of certain claims against the LP Entities.

PLEASE TAKE NOTICE that the Claims Procedure applies only to Claims of LP

Creditors described in the Amended Claims Procedure Order. No other claims are being

compromised. A copy of the Amended Claims Procedure Order and other public information

concerning the CCAA Proceedings can be found at the Monitor's website:

httn://cfcanada. fticonsultinm corn/cln.

THE AMENDED CLAIMS PROCEDURE ORDER calls for additional claims against

the LP Entities, including certain claims (i) by employees or former employees of the LP Entities

arising out of the employment of such employee by the LP Entities (the "Employee Claims" )

and (ii) against the directors and ofiicers of the LP Entities (the "Director/Officer Claims" ).

THK CLAIMS BAR DATE for LP Restructuring Period Claims and Employee Claims

Bar Date and Director/Officer Claims Bar Date is 5:00 p.m. (Toronto Time) on June 3, 2010.

Any creditor who has not received an LP Claims Package and who believes that it has a Claim



against one or more of the LP Entities mus1 contact the Monitor in order to obtain an LP Proof of

Claim. LP Proofs of Claim must be filed with the Monitor on or before the LP Claims Bar Date,

the LP Restructuring Period Claims and Employee Claims Bar Date or the Director/Officer

Claims Bar Date.

HOLDERS OI&'LAIMS that do not file an LP Proof of Claim by the applicable claims

bar date shall not be entitled to vote at any meeting of creditors regarding any plan of

compromise or arrangement proposed by the LP Entities or participate in any distribution under

such plan, and any Claims such Creditor may have against any of the LP Entities shall be forever

extinguished and barred

EMPLOYEES OR FORMER EMPLOYEES that may have claims against the LP

Entities pursuant to the Amended Claims Procedure Order, may contact Court-appointed

representative counsel for further information at CSERRnelliuan.ca or 1-888-565-9912.

CREDITORS REQVIRING INFORMATION or claim documentation may contact

the Monitor at the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing

inc./Publications Canwest lnc et al

Claims Process
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, ON
MSK IG8

Attention: Pamela Luthra

Telephone:
Fax:
Email:

1 888- 310-7627
416-649-8101
CanwestLP@fticonsulting.corn



IN THE MATTER OF THE COMPAiVIES 'REDITORS ARRANGEMENT ACT, R.S.C., 1985, c.C-36,
AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF CANWEST
PUBLISHING INC./PUBLICATIONS CANWEST INC., CANWEST BOOKS INC. AND

CANWEST (CANADA) INC.

APPLICANTS

Court File No: CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

Proceeding commenced at Toronto

AMENDED CLAIMS PROCEDURK ORDER

OSLER, HOSKIN A HARCOURT LLP
Box 50, I First Canadian Place
Toronto, Ontario, Canada MSX IB8

Lyndon ASL Bames (LSUCII: 13350D)
Teh (416) 862-6679

Alexander Cobb (LSUCII: 45363F)
Tel: (416) 862-5964

Elizabeth Allen Putnam (LSUCI153194L)
Teh (416) 862-6835
Fax: (416) 862-6666

Lawyers for the Applicants

F. 1117119
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AGREEMENT
BETWEEN

THE GAZETTE, a dlvlclon o( Sou(ham Inc., a legally
Incorporettd company, having ltc head oNce and Its
principal place ol bucinecs at 250 St Antoine St.West,
Montreal, Quebec. (herclneftcr called Ihe Comp«ay)r

AN Dr
LE SYNDICAT QUBBECOIS DE L'IMPRIMERIE ET
DES COMMUNICATIONS, SECTION LOCALE 145,
an association ol etnployees organ(sed In the Province
ol Quebec and duly accredit«d by thc Minhter of Ls.
bout and Manpower to represent thc cmplsyces here-
under mentioned. and having Its principal place of
bmfnccc lor the Province ol Qudbe«at 621 Fag(on
Street East, Montreal, Qufbec (here(naker called The
Union)l

AIIDr
Alm» A(eric et sf, employees of the employer, number-
Ing 200, whose names appear In thc appendix to the
present document (hereinafter called Ihc employe«s).

AGREEMENT entered Into ihfs

12 NO'/ 19S2
day

1983
between The Geretts, a division of Southern lnc., and
Le Syndleet Qu4bf col ~ de I'Imyrlmerle et dec Commu.
nisei(one, scctfon locale 145. «ctlng on behalf af che
200 employees urhose names appear on Appendix I at.
inched here(o, hereinafter caged the employees,

L COVERAGE. —This ageement coverc the
200 employees o( the Camposlng Room who are named
In the attached Appendix(. The nsmrd employees are
covered by 1hb Agreement only li they remain mern.
bere In good standing of the Union.

The present agreement w(R come Into effect only at
the gme when the ceRectlve agreement bc(ween the
employer and the Union us mentioned below, elm Early
In the ces ~ ol future ««Re«tive agreements, shag cnd,
dicappear, bc«orna without value or, for any other rea.
san become nvll and void ar Inapplicable.

H. —YERM OF AGREEMENT. —This agree-
ment chal( remain In effect untg the employment of all
thc persons named In Ihe attached Appendix I has
ceased, Neither party shat( raN« any matter deatt
with In thlc Agreemeni In future negotiations for any
ncw cogectlve agreement.

RL JOB GOAR*NYEB. In return (or the
right to continue lo move ahead whh Iechnological
changes, thc Company undertakes to guarantee and
svarontecs to protect the cmpioyces named In the at.
tachcd Appendix I from the low o( regular (ull time
employm«ntIn the Composing Room due to leehnolog.
Ical changes. The full-time employment provfded by
this g sr nice shaft beat fult payat not lees than the
prcvstgng Union rate o( pey es agreed to In thc coRec.
tive agreements which wf i(be negotiated between the
per(lee from time to time.

Technological change I ~ defined s» a eh&age
brought about by thc Introduction of any new equip-
ment or new processes which function as a substitute
(or. or evolution of the «ork presently performed or
under the Jurisdiction ol ihe Union In the dcpert-
mcnL

(V. LOSS OF COVERAGE- This sgreemcnt
urlll cease to apply to an employee Ior only one or other
of the followlnq reason«

1. Death ol the emplayee.
2. Voluntary resignation by a regular fuff-time em.

ployce.
3. Termination o( employment st the d«te stlpulat.

~d ln Appendix I Ior «ach employee.
4. Fine( permanent dtschsrge from the Company.

Permanent discharge can only occur fer ms(or
otfence and only then, II the discharge ts grieved,
and I~ upheld In erbltretloa. Thl ~ I~ thc standard
lo bc used In lnlerprctlng permanent discharge
and can bc ver(cd co(sly by mu(nelly agreed to
amendments to the collective agteemcat.

V. EMPLOYER'5 BXISYENCL This agree-
, ment will bc applicable (or Its,terms. Irrcspcctlve ol

e owner(c) of Thb'Gaxettc'(even lf the name I ~ later
changed). Therefore it w(E bc binding on purchaseU,
successors, or ecslgns of lhe Company'. Slmllerlv,

lt'(S

b«binding even ll Thc Gaeetle aewcpeper per.
mancnlly ceeccs publication bul the production fact(i.
ties continue In such acllvltles ae commercial prtn(-
Ing. It wHI no longer bc lrlndlng I( the Company
permanent(y ceases to mdst. But in Ihe event pub(Ice
i(on or op«ratios of the product(on (ac(giles le begun
again, Ihe lull terms «nd conditions of this ogreement
vrgl b» reinstated.

Thl ~ agrecmcnt shall bc binding on thc successors
of Lc Syndlcat Qudb(cols dc I'Imprlrnerlc et dec Com.
munleadonc, set(on locale 145 as provided by Quw
bec Law.

VI. JOB TRANSFERS, If an employee Ic
iranrterred to another dcpartmen4 he wtR continue to
be covered by thlr agrecmcnl. Such a trancfer shell
have the mutual agree ment ol the psrtles. the employ.
ce and, If required by thc applicable collective agree.
ment, any other union involved.

In the case of a tran~far. the employee will be sub.
Jcct to (hc prov(clone of the applicable collective
egteement If any (other than referred lo In Paragraph
III Job Guarantee of this Agrecmentl, Including
petmanent dlschstgc. In the, csee of retirement or per
manent dlscharse, coverage by this agreement wgl
cease

If an employee, working oulclde the department m
a result of a transfer, ls laid off in another Jurisdiction
by operation o( seniority or other provisions, that em
ployce shall be transferred back to his or her or(gina(
department with priority orig(nally hell at time of
transfer, ss a regular fuR-t(me crnployee of the Corn-

pani'his
employee may be transferred to a further

)urlsdl«lion wllhln thc Company. B mutually agreed
bctwecn thc parties, thc empfoyee and, I( required by
the appResble collective agreement, any other union
Involved,

Vll. GRIEVANCE PROCEDURE ln thc
event o( s dispute as to the Interpretation, sppRcstlon,
or breach bf thN agreement. the grievance procedure
to be followed shall be tha( laid out ln the sot(ective
agreement between the Company and thc Union,
urhfeh I~ In effect at the time that the grtevenoe ls Inl.
i(a(ed.

la thc cas«where thc Un ton ca a*cc to exist, or Il the
Union ls no longer the scctedlted bargaining a)rent,
an employee whole n«med In Appendix I may have re-
source to the pracedure for the resolu(lon of grlev.
ances provided by thc Labour Cade.

The part(ac to this agrecmcnt Intend and «unsent
that thc sr«cent agre ment be In the Engllrh lan-
guage

IN WITNESS WH jREOF, the parties have s(gned gris

day o(
5 APE 1983 1983.

Z TE

LE SYNDICAT QUEBECOIS DE L'IMPIUMEAIE ET
DES COMMUNICATIONS, ccctlon locale 145

~62 APC/~
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'. thc «nd«rclgscd, bclog anc ol the «mploycec covered
by thc agrccmcnt between Thc Gacctte aad Lc Syndi
oat Qu4b4cotc dc Pfmprlmcrle et dec Communlcn-
tloac, cectlon locale 145, dated November 12, 1982,
declare I have read and understood thc cafd agree-
mcnt and, In particular, that my employment wgi ter-
minate al the date shown hcrcundcr. I agree to be
bound by th« lermo and conditions af thl ~ agrecmeat
equnSy with the other partlcc lo thfe agrcemeat, lhe
whale as wltneceed by my ~Ignsture placed belowt

APPENDIX 'n
Name Date of

lennlnation
of employment

5lgneturc of
employee

Sfgnature of
witness

Date

ALARIE, Almi
ALARIE, Fcrnsnd
ALARIF„Jean.Charles
AVERY. Reland
BANTON, Peter
BATSFORD, Kenneth
BEAUCHAMP, Andr4
BENNETT, Douglas
BENTON. Wggam
BERNARD, Uovd
BIENVENUE. Fernaad
BILUNGTON, Kelth
BLONDIN. Rtia
BOGLE, WIRlsm
BOWEN, Leonard
BRALEY, LecRe

-BRARRAIA4escp
BRETON, Jean-Paul
BROWN, R nn
BROWN.URE, William
BRUCE, John
BUCHANAN, Stanley
BURNETT, Margaret
CAVE, Brian
CECCHINt, Rny
CHARRON, Frsneolr
CHEVRETTF Roger
CHRISTOFFER. Harry
CLARKE, Winston
CLEMENTS, Robert
CONSTANDIS, Kyrlacos
CORBEII Andri
CORBEIL, Guy
CORRIVEAU, Claude
COTF Gsilan
COULOMBE, Arthur
COUSINEAU, Jean.pierre
COWAN, Dougtac
CRAWFORD, Donald
CROWLEY, John
DAIGNEAULT, Robert
DAVIES, Robert
DAWSON, John
DELEON. Marian
DESJARDINS, Yvon
DESORMEAUX, Marcel
Dl PAULO. Erlberto
DUBEY. Jaequcs
DUMONT, Nlcole
DUPUIS, Yvon
DURANLEAU. Jean

'UROSEAU,Frltrncr
DUTEMPLE. Norman
EHRENSPERGER, David
FAILLE. Paul
FARMS, gotten
FORGET, Rog r
FOUCAULT, Guy
FOUCAULT, Roger
PRANCIS, Cyrg
FREITAG, Harry

30utp 91
SIJI8.93
28dt2 53
31.1092
28.02.17
28JI2-89
30-04.09
31 05-97
31-05 05
30-09.89
31 01.99
31JI5.09
30 04-13
31.0790
31.03-90
30.09 86

30.09 96
30.09.89
28-02.90
28 02.89
30-I1-05
31.01-87
31.10.09
31-10-94
30 04.10
314I5 S9
Slvpy 03
31.12.02
80.11df7
31.12.90
31.0792
30dtpdl5
31-01 00
31-0$.11
31.12.92
31 05 90
30 06-96
30.04-07
30.04 04
30 06.08
31 0$JI7
30.06 89
31-08.11
31-10 19
30 06.01
31-12-10
30.I 1.1I
31.07 25
28dt2 93
31 03-15
31 08 10
31-07.9$
28.02-98
30.09 84
3049.S6
30.11.90
3tu06 00
31JI3 96
31JI3 93
3IJITJ!4

,3, Q ~~ ~cL— /mrprdtc.83
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APPENDIX "I"
Name Date'ol

tcrmlnallon
ol employment

Signature of
cmpfoyec

Slgnamrc o(
urltness

Date

NAETS, Frantals
NAYMAN, Morris
NIVEN, Aleaander
OSTIGUY, Marcel
OVERALL, Charles
PARENT, Erneet
PARENT, ORer
PAYNE. Robeff
PELLEGRINI, Anacleto
FERREAULT, RoSand
PERRIN, Roger
PLOUFFF Andrd
POIRIER, Gary
POIRIER, Jean Yves
POIRIER, MlcheRe
POIRIER. Normand
POWERS, Herbert
QUESNEI RR4al
QUINN, Gerald
RAMAT, AureSo
RABMUS, Hclmut
REBETEZ, Plerrc
RITCHIE, James
ROSS. Robert
ROSS, Romlo
ROUND, George
ROUSSEAU, Maurice
ROY, PsuI
RUSSELI„Chrl
SAAD, Antoine
SAMUEL, Brian
SANTINI, James
SHAND, David
SHIRLOW, Warren
SINEI Robert
SMEALL, Brian
SMITH. Michael
SNELGROVF Bruce
ST DENIS, Pierre
STE-MARIE, Guy
STENHOUSE, David
STEWART, Alan
STIEBEI.John
STIEBEL Robert
STOCKWELI„LesRe
STOUTE, Joseph
STREET, Clayton
STREET, John
STRIKE, Donald
SUTAK, John
SZEPLABI, John
SZITASI. Edward
TESSIEE, Meurlcc
THOMAS, Frederick
THOMSON, Michael
TIMMONS, Patrick
TODD, James
TREMBLAY, Narc
VEITCH. Gary
VICKERS, Douglas
WARD, Donald
WHEELER, Norman
WHELAN, Thomas
WILDING, Peter
WILSON, Donald
WILTSHIRE, Brace

31-10.95
30 04.82
31.12-92
31-06.01
31.01.86
31 10.84
31-08-96
30.11-98
30dt4-12
31.12-93
30414.03
28412-94
32417.08
30 11-01
31%100
31-12.83
31.08-91
28.02 91
31-01.89
30 09-91
31 0$.82
31.0517
31-12-8$
31.05 02
30.11.05
3105 95
30.09-87
31.12-94
31 03-97
30.04.93
31 0$-06
31-08.86
31 0397
31 08 16
29 02.88
31 05-1'I
314I3-18
31 08-91
31.07.02
31.0307
30 09.20
30 04.84
30 09G3
30.06.89
31.12.07
31.03-91
31 12.01
31-12-02
30.1105
31 05.93
31-08.13
31-01.04
31.10.93
31.07-91
31-08-13
31-07-05
30.06.09
31-07.03
31-03 13
30-11 15
31-05.00
30.09.86
30.03.9$
31 12-18
31 10-03
30.04-93
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V(ll. JOBTRANSFERS In th» ca»so(a transkr

to another department, which shall be on a voluntary basis,

thc cmp(oyee wgl be sub]cct ta (hc ptovlslons of thc cogec-

tlve agrccmcnt In that departmen(. I(any. or to any other pro

visions agreed upon by the pargec.
How»vcr, If an employee wor(dng outside the department

~s a result o( a (render ls laid olf in another (urlsdlctlon by

operation ol seniority or other provl cion, thai cmp(oyce shall

be warn(crrcd back(a the Composing Room with priority orl-

UinaUP hdd ei lime ai trans(cr as a reg Wm MU Umc em pie ycc

of the Campeny, pnd shag oacc again be mvcred by thc pro.

«(stern o( thc present agrccmcnt.

IX. GRIEVANCE PROCEDURE 'n the event of
a dlcagrccrncnt wgh respect ta th» Interpretation, eppU»agon

and/or ~gaged violation o( this agreement, the matter shaU

bc deemed to bc a grievance and shall bc submitted and dis-

posed of In aecardnnce vnth the gd»vance and arbkrad on pro-

, ccdur»sin the cogectlve agrecmcnt between the Company and

thc Union, which ts la cgem at the time that the grt»tune»
le tnltlaied. The psnl«s agree that thc deal»Ion ol the arbltra.
tor shall be Anal and binding.

In the ease whereihe Union ceaset to exist, or If the Union

b no longer the ac»ref gted bargclnlng agent, an employee who

Is named In Appendix "0"may have rccourcc lo the proce.
dure (or the rcsolugon o( grievances provided by the Quebec
Labour Code.

X. AMENDMENTS Th»parties acknouledg« that
ag of Ibe provisions of thc present agreement arc css'cntl«l

terms and»ondulons necessary lo thv, vagdlty ol the
agre«ment.

There(orc, should «ny clause of the present agreement In

«hole or ln part, be declared Invagd, Inoperative or Inappg.

cable by any trlbun«l of competent (urlsdlctlon or by leglsla.

lion, thc Company and the Union agree to meet (orthwkh for

thc purpose ol coad«ding an amended agreement binding upon

aU partlm. It Is agreed In prlndplc that the essential elemenw

ef the agrccment shall bc malntatped through amended (or.
mWm. Iry providing equivalent provislent or through any othw

agrcemcnt thc parties rasy reach In Ihelr negot(atlons.
E. within nln»ty (90) d«ys (oUawlng such a dedslon fmm

~ tribunal or by legislation as re(eaed to above, the parties
are unable to conolu de such an amen dwl agreement, thc par.
Um »grec Ihat the provisions ol the pr»sent agreement and
the coScctlve agreement shall apply until one or the other o(
the paNes»xercses its right to sulks or hmk out»a ptovlded

by Section 107of the Quebec Labour Code or untg ~ de Wsion

Ic tendered by an arbitrator es prov(ded by the next section
o(the present agreement,

XI. RENEWAL OF COLLECTIVE AGREE
MFNTS AND SETTLEMENT OF DISPUTES —Within

ninety (90f days be lots thc termf nation a(the coUectlvc agree.
ment. the Employer and the Union mcy In(Uate negotiations
for a auv contract. The tenne and condluons o( the agmemcnt
shall remain ln effect untg an egrcemcnt b reached, a ded.
~lan ls rcndercd by an arbltratar, or unW one or the ether o(
th» panic» exercises lu right to strike or (ock.out.

Within the two weeks preceding acquiring the right to sulks

or lock.out, inc(udlng Ihc ecqulskion of such right ihrough

the operation of

Artie�

(c X of thc p recent agrecmcnt, ckh sr a(

the penies may request the cx change of "Last An»l bee i ogeis

and both pmtles shag do su Wmultnncous(y and In wrU(ng

within thc foUosrlng fortywlght (48) hours or another time

period Smutuagy agrccd by thc parUes. The "Lmt Un

oflers" shall can(aln only those clames or portions sf clauses

upon which Ih» pmdes have not already agreed, Should there

sUU not be agreement be(orc the right to strike or lockmut le

acquired, clthcr of(he pardes may submit thc dlsagrecmcnt

to an srbikstor sc(ected In nccor4«II»« willi th» UU«vnn»c pra.

ccdurc tn Ihc cogcctlvc agrccmcnt. In such en cvcnt,

tratsr, aber having given bath p»Nm the opportunlty to rnnk«

prescntagons on Ihe medts o(their praposals, must r«lain In

Itscntl ty
ltheron»arth»othcref the "LsWAnsibestolferr«

andre(eel, In Us entltety, the other. The erbltrato ye dere

shag bc Anal and binding on both parties and lt shall become

an Integral part of Ihc cogectlve agrcemen!.

The pert(as Io thl ~ agreement Inland and consent that tl c

present agrcemcnt be In the Enggch language.

IN WITPESS W@EI7
th«parties have ~ Ignc~ I ncd

this dep
1987.

AZEITE SOUTHAM INC.

LE SY I T QUES OIS DE L'IMPRIMERIE ET DES

OMMU ATION LOCAL (4
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I, the undersigned, bcfng one of the employees covered by thfs
agreement benveen The Gsreuc end Lc Syndkcat tluebf cols

5~~™I'Impdrgsrfe et des Communfcauons, Local 145 dated
JfnLI ~r 1987,d ed ere I have read and «ndersteod the

said agrccmcnt and, In pedicular, shel it cha8 termlnstc ai
the dale shown hereunder or as othcnvlse slated ln the said
agre«menL I agree to be bound by the terms end condltlons
of thh agrccrsent equally with the other partlet to thh agree-
ment, thc whole as witncmed by my sfgnaturc beloun

APPENDIX miim

Name ol emptoye» Expiry
date

Employcc's
sfgneturc Wltnwts'ignature Date

ALARIE, Almg
ALARIE. Fernand
AVERY, Reland
SANTON, Peter
BATSFORD, Kenneth
BEAUCHAMF, Andrg
BENNETI; Douglas
BENTON. WSEsm
BERNARD, Moyd
BEINVENVE, Fernand
BILLINGTON, Kelth
BLONDIN. Rite
BRAZEAU. Jorenh
BRETON, Jean-Paul
BROWN. Berm
BROWN+RE, WIElam
BUCHANAN, Stanley
CAVE, Brian
CHARBON, Frengols
CHEVRETTE. Roger
CHRISTOFFER, Harry
CLARKE, Wlntton
CORBEIL, Andrg
CORBEIL, Guy
CORRIVEAU, Claude
COULOMBE, Atthur
COUSINEAU, Jean Pierre
CRAWFORD, Donald
CROWLBY. John
DAVIES. Robert
DELEON. Marten
DESJARDINS, Yvon
Dl PAOLO, Erlberto
DUMONT. Nlcolc
DURANLEAU, Jean
DUROSEAU, Frltsner
DVTEMPLE, Norman
FORGET, Roger
FOVCAULT, Guy
FOUCAULT, Roger
FRANCIS, CyrB
GAGNON, GSles
GALARDO. Alfredo
GANDEY, WIRfam
GARNEAU, Fernsnd
GAUTHIER, Jacques
GENDRON, Rodrlgue
GEOFFROY, Claude
GINGRAS, Charles
GODSEER, Charles
GOHII., Umed
GOODHAND, Gerald
GRIFFITH, Calvin
GRONDIN. Marte Andrge
GVILFOYLE. John
GUILLEMETTE, Jean-Paul
HALL, Lieu ellyn
HALLAS, Kenneth

3049.9I
S148-9$
S1.10-92
2842.17
2942.89
3044.09
S145.97
31-05-05
3049-89
3141.99
3145.09
30.04.1S
31.07"I5
3049.96
S049-89
RS.OR.90
30-11.05
31-10 09
$0-04.10
31.05.89
3147.03
81-12-02
$1.07 92
$04945
3141-00
S1.12.92
$145.90
304447
$044.04
31.08.07
$148.11
$1-10-19
Sl-IR-10
31.07 25
3143-15
31-08.10
3147.95
30-11-90
30 06.00
31-03-96
31-03-93
2S42.01
3143-98
3046-15
30 11.97
31.1297
31.12.03
31.10-03
30-11-92
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HOGUE, Ernest
HOLFORD, Henry
HOLLOWAY, Horace
HOWELL, Arthur
ILLESCAS, WIRlam
JENNER, WSRam
JOWLE, David
KAROVITCH, Morris
KELLY. Ian
KENT, Laurence
KERWIN, Kenneth

,KERWIN, Timothy
LACAS, GSles
LANGLOIS, Jules
LARSEN. Edwin
LATOUR, Claude
LAURENDEAU, Yvon
LAVERY, Ronald
LAWSON. Peter
LEBLANC, GEles
LEDUC. Marcel
LEE, Jack
MacKAY, Nell
MANFIELD, Harold
MARTIN, Jean Pierre
MAUCOTEL, Michel
McCREADY, Robert
McHENRY, Robert
McNAMARA, Arthur
MILOT. Richard
MONGRAIN, Jean.Guy
MYERSON. Arnold
NAETS, Frsncols
NIVEN, Alexander
OSTIGUY, Marcel
PELLEGRINI, Anacletn
PERRAULT, Rolland
PERRIN, Roger
PLOUFFE, Andre
POIRIER, Jean Yves
POIRIER, MlehsRe
POWERS, Herbert
QUESNEL, Rhsal
RAMAT, Aurallo
REBETEZ, Pierre
ROSS, Robert
ROUND, George
ROY, Paul
RUSSELL. Carl
SAAD. Antoine
SAMUEL, Brian
SHAND, David
SHIRLOW, Warren
SMEALL, Brian
SNEI.GROVE. Bruce
ST DENIS, Pierre
STE.MARIE. Guy
STENHOUSE, David
STIEBEL, John
STIEBEL, Robert
STOCKWELI„LesRe
STREET, John
STRIKE. Donald
SUTAK, John
SZITASI, Edmund
THOMAR Frederick
THOMSON, Michael
TODD, James
TREMBLAY, Merc
VEITCH. G ary
WARD, Donald
WHELAN, Thomas
WILDING, Peter
WILTSHIRE, Bruce
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141
'fICE FACTS

[1j The oiigins of this entire matter date back to 1982, when the parodies and the 200

typographers then employed by The Gazette signed tripartite agreements under which

these employees werc granted wage protection and job security to the age of 65 By 1987,

132 typographeis remained in The Gazette's employ, At that time, the two paities and the

remaining typographers signed a further series of agreements incorporating the provision

that, within the two weeks pieceding the acquisition of the right to strike or lock-out,

either party could request the exchange of "last final best offers". Both patties would be

required to submit their offers simuhancously and in writmg within 48 hours, Should no

agrccment be reached before the iight to strike was acquired, either party could submit

the disagicement to an arbitiator. The aibitratoi's mandate, after havmg heard both

parties, ives to retain in their entirety the final offers with the most meiit and reject in

their entirety the others.

[2j The collective agreement then in foice expired in 1993.Despite a dozen or so

meetings between I'ebruary and May 1993, some m thc presence of a conoiliator, the

parties failed to reach an agieement. On May 17, 1993, the employer declared a lock-out.

The union filed a grievance challenging The Gazette's right to make this decision,

alleging that it. was bound to retain all of its typographers on staff and respect the worl&lug

conditions provided under the expired collective agieement throughout the process of

exchanging and arbitrating final best offers. M'eboeuf was appointed arbitrator, In an

interim decision on November 18, 1993, arbitiator Leboeuf ruled that the employer was

fully within its rights to maintain a louie-out duiing this exchange process. In his words,

[TRANSI,ATION] "given that the right to strike or lock out is a recogmzed right in the

field of labour relations, it follows that this right may be exercised at any time from the

moment it is acquired."

[3] On May 4, 1993, the union initiated the process of exchanging last final best offers,

When the parties failed to reach an agreement, M'eboeuf was mandated to arbitrate the
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3.42
dispute. IIis award was issued on August 18, 1994 and ieceived by the employer on

August 22. That same day, Mr McKay, the union bargaining agent, sent the following

memo to management:

Ipe now have a new contract. Union representativer are available now to
complete the necessary formali(ies with their counterpar(s at The Gaze((e. Our
members are available (o return to work now.

Itre offer you coopera(ion in implemen(ing M' eboeufs decision and normalizing
relations between the par(ies in a timely and ejfictent manner.

[4] It bears noting that in this award, arbitrator Leboeuf had modified Article XI of the

1987 tripaitite agreement, by making optional thc pieviously mandatory process of

exchanging last final best offers, The award also altei cd the 1982 agrccmcnt by a!lowing

The Gazette to transfer typographcrs as needs arose in other departments, without pi ioi

union approval

[5] The Gazette ended the lock-out on August 24, 1994, It offered an athactive retirement

package, which 51 typographers accepted. In the end, only the 11 complainants remained

on staff. On Octobei 14, the piutics signed the collective agieemcnt incorporating the

1982 and 1987 agrccments, as well as the appendices containing the modifications

introduced by the Leboeuf award.

[6] Ilowever, the 11 complainants were not called back to work, although they continued

to receive their salary. On Pebiuary 8, 1995, the union filed a grievance demanding they

be recalled. Arbitrator Foisy heard the parties and ruled in the complainants'avour on

April 25, 1996, ordering The Gazette to reopen the composition toom and iccall the said

employees by no later than April 30

[7] That same day, the employer sent the union a first written proposal with the intention

of renewing the expiring collective agreement. Thc union, without giving notice and

without filing a counter-proposal, requested that the employer exchange last final best

offers pursuant to thc 1987 tripartite agreement. In a letter dated May 3, Mr. Tremblay
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reminded his counterparts that under the renewed collective agreement signed in October

1994, the exchange process had become optional. On May g, the union filed a

disagreement challenging the employer's refusal to exchange offeis. On May 24, the

employer sent the union a second proposal. On May 29, the union submitted its only

counter-proposa!

[8] Finally, with neither side willing to budge, the employei de&:!ared a loci&-out on

June 3. The next day, the union and the 11 complainants filed the following

disagreement:

[TIV NSLATJON]
Local 145 of the Communications, Energyand Paperworkers Union ofCanada
(CEP Local 145) and each of the I I signatories mentioned below are contesting
the decision of The Gazeae (a Division of Southam Iric.) to:

refuse or fail to consent to the process ofexchanging "last final best offers",
as required by notice from the union and the II comp!ainants on April 30,
1996;

decree a locli-out as ofJune 3, 1996 resultmg tn an interruption ofearnings
for the 11 complainants and the suspension of other benefits provided for
under the collective agreement and the tripartite agreements ofNovember 12,
1982 and March 5, 1987;

refuse to maintain the conditions in for ce before the lock-out was declared,
that is, the paid presence at work of the complainants, despite the provisions
ofarticle 27of the collective agreement and despite the guarantee to maintain
the standard of living provided for in the tripartite agreement reached on or
about March 5, 1987,

The present disagreement isfiled under the collective labour agreement and each
of'the tmpartite agreements signed on or about November 12, 1982 and March 5,
1987.

8'e ask the arbitrator to declare and order the following:

I. To order the employer to submit to the process ofexchanging final best
offers and to send "last final best offers" to the union and the
I I complai nants without delay,
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2 To declare tha( the tripartite agreements reached on or about
November 12, 1982 and March 5, 1987 are in jul(force, and (ha( the
employer is obligated to respect (hem;

3 To order the employer to continue to pay each complainant the salary and
other benefits provided for under the collective labour agreemen( and (he
Ii'ipartu'e agreements ofNovember 1982 and March 1987,

4. To order the reimbursement oj any salary and other benefits lost
following or as a result of the lock-out, wi(h interest,

5. To make any o(her order necessary to protect the parties'rights;

and, on an interim basis:

6 To order the employer to maintain, until the final ruling is made, (he
conditions m force before (he lock-out was declared,

7 To ma(te any o(her order necessary to protect Ihe parties'igh(s

Signed at Montreal, June 4", 1996,

(9] On ltebruary 5, l998, thc arbitiator issued an awaid in which he concluded.

[TRANSLATION]
For all these reasons, (he arbitrator dismisses the disagreement oj'May 8, 1996
but sustains the disagreement filed on June 4, 1996;

he orders the employer Io submi( to the process ofexchanging final bes( offers
and to send "las(final best offers" to the union and the 11 complainan(s
without delay;

he declares (hat the triparti(e agt eements reached on November 12, 1982 and
March 5 1987are in fill force and that the employer is obligated to respect
(hem,

he orders the employer to continue to pay each complainant the salary and
o(her benefits provided for under Ihe tripar(ite agreements ofNovember 1982
and March 1987,

he orders the reimbursement of any salary and other benej'its lost following or
as a result of the lock-out, with i'nterest;

he orders the employer to maintain, until Ihe final ruling is made, the
condi(tons in force before the lock-out was declared;
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3,If'nd,

las(ly, he reservesj urisdiction to set(le any dispu(e arising from (he

applicaiion of this award.

[10]The employer challenged this decision by filing a motion for judicial review. On

October 30, 1998, Justice Danielle Grenier allowed the motion, found that the arbitratoi

had exceeded his jurisdiction in hcaiing the disagreement of June 4, 1996, and quashed

the arbitral award that resulted in this remedy.

[11]The union appealed to the Court of Appeal. ln a judgment rendered on December 19,

1999, this Court noted that Article Xl of the agtecmcnt recogmzcd the employer's right to

declan e a lock-out. This being the case, the arbitrator had made a reviewable etror by

ordering the employer to pay the complainants'alaries and social benefits during the

lock-out, the usual effect of which is to suspend the employer's obligation to pay its

employees'ages and to allow them access to the workplace. 11owever, Justice

Rousseau-lloule reasoned that, while Aiticle Xl did not prevent the employer fiom

exercising this right, it did set a limit by prescnbing a mandatory collective agreement

renewal process in the form of final best offer ai bit(ation. She went. on to say (p. 42):

[TRANSLATION]
It inevitably assures that any labour dispu(e will eventually end in the imposi(ion
ofa new collective agreement by a third party. It may well be tha( (he Jock-out
was unduly prolonged by the employer's refusal to exchange its fmal best offers
wi(hin (he prescribed time limi( as requested by the union on April 30, l 996, and
consequen(ly, ihe employees may well be entitled to damages This will be up to
the arbitrator to decide

THEREFORE, I would ALLO5'he appeal in part, ORDER the employer to
submit (o the process ofexchanging final best offers within 30 days followtng this
decision, QUASII the two orders on payment and reimbursement oj'the salaries
and benefits lost'ecause of the lock-ou(, and RETURN the file to the arbitrator,
who will determine whether any damages should be awarded to the II employees
as a result of the employer's failure to respect Article XI of the I987 agreement,

The whole O'ITII COSTS in both cour(s

[12] Between February 5 and October 30, 1998, while the Superior Court judgment was

pending, The Gazette complied with one of the ai bin ator's orders by paying the
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11 complainants their salaiies and benefits. These payments subsequently became the

subject of an action to iecovm the saliuies and benefits paid between these two dates,

brought by the employer on February 1, 2001. On August. 14, 2001, Superior Couit

Justice Louise Lemclin granted the motion for a declinatory objection filed by the union

citing her court's lack of jurisdiction rationae materiae, declined jurisdiction and referreil

the matter back to the arbitrator.

[13]On January 21, 2000, to comply with the Court of Appeal's order, the union and The

Gazette exchanged their last final best offers, without the participation of the

11 complainants. On Maich 6, the parties appointed M'ean-Guy Mdnard as arbitrator,

On May 17, the union and the complainants applied to the arbiti ator to i eject the

cmploycr's last final best offers on the basis that they ran counter to the 1982 anil 1987

ti ipartite agreements in a preliminary exception raised on June 1, The Gazette challenged

the arbitrator's jut isdiction, claiming the union had failed to follow the pioceduic

piovided foi in the 1987 agreement.

[14]At the fiist heaiings held by arbitrator Mdnard, June 7 and Junc 21, 2000, only

preliminary objections were argued On September 21, arbitrator Mbnard rendered an

interim decision stating he would take these arguments under advisement and

reconvening the paities to hearings on the merits. These hearings were held from

September 2000 to January 2001, Arbitrator Mbnard made his determination on June 5,

2001. On August 2, 2001, thc 11 complamants filed a motion to vacate this award and, on

August 30, The Gazette did the same. On Dccembin 21, the union filed a motion to

homologate this same award, On May 2, 2002, Justice Jean Frappier made a ruling,

writing the following comments prior to concluding:

[TRANSLATION]
(J47) Lastly, the Court fi'nds that the arbitrator did not err in relying on the well-
known legal pnnciple to the effect that, ifa contract contains an invalid ciause,
that clause can be deemed not written without the enure cont'ract necessarily
being declared nul and void
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(142) Given the facts, the Court finds tha( the arbitrator made correct decisions
and did not exceed (he terms ofArticle X1of the 1987 (mpartile agreemen(, (hat is,
(he arbitration agreement,

(143) Moreover, the speci fic circumstances in this case, where each party
unilaterally and deliberalely included in its final best offers clauses incompatible
with the 1982 and)987 tripar(ite agreements, which had been in ful(force since
the 1993-1998collective agreenient had expired justified the arbitrato~
interpreting them in such a way as to give them effect. Thi c was (he only solu(ion
and (he arbi'trator was mght to resort to it in order (o avoid chaos and fulfil his
mandate offormulating the terms ofa collec(ive agreement.

(144) The soundness of the arbitrator's decision on the whole lies in the fac( (hat,
on one hand, he could not incor'porate into the collective agreement he was
mandated tv fomnulate clauses overriding the 1982 and 1987 tripar(ite
agreements, and on the other hand, had he .simply quashed (he parties'wo final
bes( offers, he would have, to all practical purposes, been rendering the
arbi(ration clause non-blndmg, allowing both parties, at will, to readily bypass it

(145) As for the mo(ion for execu(ion no(withs(anding appeal, the Court would
have been inclmed (o allow it given that the lock-out had been ongoing since May
1996.

(146) Hot ever, (he 11 employees decided to formula(e a motion (o vacate
responden( Mgnard's arbi(ra! (nvard and (o challenge the motion to homologate
by proposing grounds for annulment

(147) They decided to carry on (he legal battle rather than accept the arbitral
award, as the union did.

(148) 1&i these ci( cums(arices, ihe Coui't finds noj ustification for ruling tha( (he
judgment may be executed noiwithstanding appeal.

[15]The judge dismissed the two motions to vacate and coniirmed M'bnard's awaid.

(16] On June 6, 2002, the union filed a group grievance seeking, on behalf of the

11 complainants, the payment of salaries, pension plan contributions, insurance

premiums and the other social benefits lost between June 5, 2001 and May 12, 2002. This

grievance was sent to arbitration before M'a( c Graveh who made lns determination on

November 24, 2003. Arbitrator Gravel justified his decision to dismiss the grievance in

the following teims (p. 30)



[TRANS LATIC&N]
The II typographers could hardly today invoke the fact tha( their Union enjoys a

monopoly ofvepvesenta(ion to argue that, as ofJune 5, 2001, the Employer
should have ended the lock-out and recalled them (o work with no further
discussion. They are in a situation of "esioppel by conduc("and none of(hem was
available to ie(urn to work unconditionally, or so the !ega(proceed&ngs would
certainly lead one to conclude, unless they recognized the validity and legality oj
the "Mdnard" award, their collective agreement as ofJune 5, 2001. Th&s is not a
case ofgood faith betrayed, deceit or even misrepresen(ation on the par( of(he
Employer or the Union, because both par(ies, thvoughout (his ma(ter, were
advised by competent professionals, If they decided, with the approva! of the(r
advisors, to continue bargaimng after the Mgnard award was signed, (o not
return to work in the case of the Union and employees, and (o not offer the option
ofre(urning (o work in (he case of the Employer, &t was a right they felt entitled to
at that time. 1( is cer(ainly not my place (o say i'ha( (he bargaming should have
ended on June 5, 2001, al(hough &n retrospec( that certainly would have been

pv& jerable, ra(he(, (must acknowledge tha( this is what thi. par(ies wanted. On
one hand, a final discharge &s being sought,

hei�

(Ius(&fied or not, and on the other
hand, clea&" guaran(ees are be&ng sought This is iegi(imate in barga&ning and
even ifarbitrator Menard's decision had app(ied ar cf rune 5, 2001, (here was
no(hing preventing the part&es fi om seek(ng accommodir(ions saii &factory (o each
~he ore making i( ejjec(ive

However, it fl&es in (he face of the principle ojfairness, ofwh&ch the parties wiire
no( (hinking a( (he time, to try to turn back the clock and claim the benefits ofa
col(ective agreement that (hey did no( want (o maire effective at (he moment &t

should have been

The Union cannot today claim on behalf of the I I typographers the applicanon of
a collec(tve agreement they refused to have applied to (hem as long as certain
conditions, legitimate or not, had no(been met by the Employer to their
satisfaction Throughout thisperiod, they were unavailable, refusing to re(urn to
&cork as long as (he cond(tions sought had no( been accepted by (he Employer and
the&r claim (o this effect mus( not be allowed, The Union canna( now adopi a legal
posi(ion that would give the I I (ypographers more rights than they (hemselves
wanted duri'ng (he period in question. They did not wan( (he Menard award to
take effect and they d(d not make (hemselves uncondi(ionaliy ava&labia (o report to
work and perfovm (heir duties.

[17] In the meantime, the matter had been referred back to the arbitrator. At a hearing on

June 9, 2000, M'uggan, then counsel foi the complainants, p&escnted a claim listing

add&tional heads of damages sought by the complainants;
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I. Loss ofwages and benefits for the period commencing June 4(h, J996 to

the effective da(e ofresumption ofwork

2. Lost benefits for (he same period.

3 Resti(u(ion of the pension plan contributions and earnings for the same

period

4 Coinpensation for loss ofJ(RSP con(ribu(ions and earmngs for the same

period.

5 Compensation for losses incurred for cashing in RRSP prematurely for the

same period,

6. Compensation for cost ofloans and mortgages

7 Compensation for damages due to s(ress and anxiety and inconvenience as
well as loss ofenjoyment of lifcc impact on family and damager to health

for the same period

8 Moial damages ani! damagesfor abuse ofrigh(s

9. Exeniplary ond pun(((ve damages for ihe same period.

JO. Coinpensation for all fiscal prej udice.

ll. Compensation forj ob search costs and business losses for the same
per! Oil.

J2 Legal fees and costs.

J3, Interest and(he addi(ional indemni(y provided for under ar(icle IOO J2 of
(he Labour Code

14. Reserve off urisdiction for arbitra(or M'ndre Sylvestre.

[18]The arbitrator dismissed this claim in an interim award issued October 11,2000,

reasoning as follows (pp. 28 and 31):

[TRANSLATION]
From (he (Cour( ofAppeal) judgmen( as a whole, it mus( be unders(ood (hat the
damages referred to in (he disposi(ion cover only the.salaries and benefits
provided for under the collec(ive agi cement, TJte undersigned would be acting
uhra petita were he lo allow (he additional damages sought by (he
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II complainants, which are identified in the documents filed by R"'otd and
k1'uggan.

The arbi(ra(or must therefore conclude that the damages were incurred up to

Janua&y 2I, 2000

[19]The union and the complainants referred the matter to the Superior CourL On

September 4, 2001, Justice Duval-Hesler granted in part the motion to quash the arbitral

award, inasmuch as the arbitrator had declared himself without jurisdiction to award

damages othe& than salaries and benefits lost, and referred the matter back to the

arbitrator, instructing him to assume full juiisdiction with iespect to the whole of the

damages the applicants may be cnutled to cltum up to January 21, 2000.

[20] The employer appealed this judgmenL On August gi, 2003, ihc Court of Appeal

allowed the appeal, with,fustice Yves-Marie Morissette reasoning as follows (p.18);

[TRANSI.ATION]
Ifwe focus on the result, that is, (he arbitrator's specific findings in Sylvestre

award no. 2, we carino( conclude that the issue decided by (he arbitrator here has
no dirac( connec(ion to the dispute before him; on the contrary, ilis at the very
core of the dispute between the parties. Perhaps a de(aili d consideration of the
arbitrator is reasons mtght show (ha( another arbitrator would have dealt
differen(!y with one or more of the issues before arbitrator Sylvesire, IIowever,
that is no( the question. I.et it be recalled that, on a motion (o vacale pursuant to
Article 947, a court cannot consider the merits of(he case Perhaps(he question
would appear in a different ligh( had the arbitrator failed to comply with the
order issuedin LGazette IIo I", but this was no( the case here

For these reasons, I would allow the appeal with costs, se( aside (hejudgment
quashing in part arbilra(or Andrd Sylvestre's award ofOctober I I, 2000, diem(ss
the responden(s'motion with (osts, and refer the matter hack to the arbdrator so
tha( he may contmue hearing the di iagreement be(ween the appellant and the
respondents and decide the issues on (heir mern(s,

[21]The aibitraior resumed the proceedings, heating the parties on Octobei 14, 2004. The

following Match 18, he rendeied an award in which he concluded as follows:
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[TRANSLATION]
(103) In o(her words, as the arbitrator unders(ands his insiruc(ions, the Court of
Appeal has empowered him to deci(le (o award damages, should he jind (hat the

employer improperly exercised i(s right to declare a lock-out, O(her (han the

prolonged duration of the lock-out, the arbitrator finds nothing in the evidence to
indicate a specific time ajter June 3, 1996 at which (he Fmployer should have
ended (he lock-ou(. By holding firm to its position, until January 21, 2000, i'

refusing io exchange its fmal best ojferr, the Employer showed no leniency toward
its 11 rypographers. However, the la(ter, as confirmed by Messrs. Di paulo and
Thomson, were so confident they were in the right that they had no intention of
making any concessions.

(104) Criven tliese circumstances, the arbitra(or cannot conclude from the
evidence (ha( (he employer unduly prolonged the lock-out. For these reasons, he
canno( order the employer (o reunburse the damages being claimed by the
11 complainants for (he period from June 3, 1996i (o January 21, 2000

[22] The union and the complainants challenged this award in the Supeiior Court.

On March 31, 2006, Justice Claude Larouchc dismissed their motion to vacate.

[23] 'fhe union and the complainants appealed this judgment. On March I g, 2008, the

Court granted the appeal, with Justice Pe!letier ieasoning as follows:

[TRANSLATION]
(28) In my opmion, vvith respec(, there was a misunders(anding and the confusion
in (he arbitrator's mind led him (o misconstrue the dispute before him

(29) In concluding that a loclc-ou( could no(be unduly prolonged, the arbitra(or
neglected to deal with (he question put by the Court in its 1999j udgment, In so
doing, he failed (o exercise thej urisdiction he had been assigned

(30) It is important to bear in mind that when our Couri rendered itsjudgment, in
mid-December 1999, there were four major unknowns in the mauer, as follows:

a) If(he process ofexchanging offerr had proceeded normally afler the no(ice of
April 30, 1996, when would the collective agreemen( have beeri fina(teed in
o(her words, on what da(e would the lock-out have ended?

b) In the even( thar (he evidence (o come were to show that (he locii-ou( would
have ended prior to December 15, 1999 (da(e oflhejudgment), how much in
salaries and social benefits would the 11 (ypographers have been entitled to at
the end of (he lock-out?
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c) 0'ould (he said salames and social benefit( have amounted to less than the

minimum guaran(eed by the )987 (mpar(ite agreemen(?

[24] The Court of Appeal, in this manner, strictly defined the arbitrator's mandate,

directing him to answer these thrcc questions and determine any damages to winch the

complainants may be entitled for the period from June 1996 to January 2000, Ilowever,

the Cours heid that the redress sought by the appellants went too fai by asking the

arbitratoi to considei, with no latitude, the entire period from June 3, 1996 to January 21,

2000 as the period during vthich thc lock-out was unduly prolonged and to assess their

compensation accordingly. Indeed, the 1999judgment had held that the tripartite

agree(nant recognized the employer's right to legally decree a lock-out, which carries

with it the nght io stop paying the typographers their salaries and benefits.

Justice Pelletier went on to say

[TRAN SDATION]
(37) I( is far from certain that the process intended to culnunate in an arbitral
award puamg an end to the lock-out, (nit(a(ed on April 30, (996, would have been
concluded before June 3 of that year, the date on which the loci(-out was declared,
even if The Gazette had not commtued the wrong identified by our Court. In o(her
words, it is in no way es(abllshed tha(, throughout (he entire period of the lock-
out, the typographers suffered unduly (he loss of the salar(cs and benefi(s they
were otherwise guaran(eed under the tripartite agreement. In this regard, it is the
evidence to be heard by the arbl(rator with respect to the three questions I
(den((fied above, labelled "a", "6"and "c", that will hold the solution (o the
problem.

f25] Thc matter was referred bacl& to the arbitrator At a heiuing on July 28, 2008,

M" McRobie, Monct and Grenim announced they had no witnesses to be heaid and

confined themselves to producing a fcw documents to conclude their evidence. For their

part, Ms I3lond(n and Mr, Di Paolo did have evidence to submit in support oi'heir

c!aims I'or damages, including an actuary to be heard as a witness. Mi. Di Paolo

maintained that the Match 2008 judgment had quashed the arbitratoi's earlier awards, in

particular, the October 11,2000 awmd limiting the damages the complainants werc

entitled to claiin to salaries and social benefits lost between June 4, 1996 and January 21,
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2000. Mr. Di Paolo then produced a ieport showing actuai ial calculations for the sums

claimed, an excerpt of which follows:

[TRANS I.ATION]
5 Summary table

The table below summaiizes the calculations for each of the items considered.

Damages Professional REFR Salaries RRSP ] Pension Quebec
(

Total
fees buy-backs Fund Pension

Plan
DIPAOLO
$4 749 526 I $109178

I $72247~$ 075 892 $ 58 440
I

$20175
I

—
I $5985 555

BLOtitDfl2i

$4, 787,850
I $l9,504 I $975,89l I $6,077 I $28,097 I $4,6'09

I $5,877,4~28

[26] Counsel for The Gazette objected to this evidence on the basis that the issue of

damages in excess of the loss of salaiies and social benefits had long since been settled.

Iiiisily, the Court of Appeal's August 6, 2003 judgment had allowed the employei.'s

appeal and quashed the Supciioi Court judgment gianting ihe Judicial motion oideiing

the arbitrator io assume full junsdiction with respect to thc whole of ihe dainages

claimed Secondly, counsel for The Gazette raised ihc agreement rcachcd with

M'uggan, at the October 19, 2000 hearing, to the effect that thc total claim foi lost

salary and social benefits for each of the 11 complainants was $ 163,611.50.Mr. Di Paolo

responded that the Maich 2008 ludgment had voided these facts, that he was totally

opposed to ihe employer's position and, lastly, that he had never consented to

M'uggan's acceptance oi'this amount.

[27] The arbitrator chose to dca! with the disputed mierpietation of the effect of the

March 18, 2008 judgment bcforc hearing evidence on the merits of thc claim filed by

Ms. 13londin and Mr. Di Paolo. These two complainants agreed to postpone submission

of this evidence and to begin by presenting their arguments on the salaries and social

benefits they felt were owing to them and their entitlement to the whole of the damages

summaiized on the above table,
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POSITION OI'IIE PARTIES

[28J M'renier was the first to address the Board, He began by reiterating that the period

covered by the claim began on June 4, 1996 and ended on January 21, 2000. He

maintained that in the present matter, the aibitrator should be guided by the abuse of

rights doctrine to order the employer to pay the 11 complainants the whole of thc

damages c1aimed throughout this period. In suppo(4 of this argument, he produced

precedents, the first being Hauls v. Canadian Na(tonal Bank, f(990) 3 S C it. I22, in

which Madam Justice L'Heureux-Dubb wiote (p, 145);

Bu( more fundamentally, the doctrine of'buse ofconlractual rights today serves

(he important social as well as economic function ofa necessary control over (he

exercise ofcontrac(ual righ(s. IYhi(e the doctrine may represent a departure from
(he absolu(is( approach ofprevious decades, consecrated in the well-known

maxim "la volontd des par(ies fai( loi" (the intent of (he parties is (he governing

fac(or), it inserts itselfinio today's trend towards aj ust and fair approach to

righ(s and obligations(by wayvfexample ofthis trend consumer protection
legislation, family law as regards (he disposition offamily assets upon divorce

and death, the notion of "le(ion between persons offull age" in the proposed
reforms to the Quebec Civil Code, etc), Such uncertainty which the doctrine of
abuse ofr(ghtz may bring to contrac(ual reia(ionships, besides being worth that

price, may be counterbalanced by the presumption ofgood fai'(h which remains

basic in contractual relationships.

[29J She went on to say (pp. 150 and 154):

This the(iry holds (ha( an abuse ofrights occurs when the righ( is not exercised in

a reasonable manner or in a manner consistent with the conduc( of a prudent and

diligent individual. This makes i( unnecessary either to determine whe(her (he

user of the righ( acts in good faith or to examine the social function of the right in

question.

In accordance with the evolution of the Quebec doc(rinc and Jurisprudence on this

issue, the rime has come tri assert that malice or the absence of good jai(h sh(iuld

no longer be the exclusive cri(eria to assess whether a contractual right has been
abused.
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[30] In the matter at hand, the evidence showed that on June 3, 1996, the mnploycr

contravened the agreements guaranteeing its typographers job security and piotecting thc

salary and benefits provided for m the collective agreement as well as its obligation to

submit to the mandatoi y process of final best offer arbitration, imposing instead a lock-

out to try to force agreement to its bargaining position. It clearly used its i ight to lock-out

for a purpose other than that intended by thc parties, that is, for the purpose of compelling

the union and the complainants to foigo mandatory arbitration, wage protection and job

security. This amounts to a typical abuse of rights. The arbitrator need not determine

whether The Gazette was acting in good faith. He need only establish thc context in

which the employer exercised this right. By abusing the right from the outset, it follows

that, the employer impropeily used it.

[31]Moieovcr, if, in April or May 1996, the employer had filed a position m accordance

with the agreements, it would not have rcsoited to thc loci&-out and would have avoided

aibitration, M'remcr proposed, as a remedy for this second mstance of abuse of rights,

the refusal to submit to final best offer arbitration, that the entire peiiod fiom May 1996

be considmed in awarding damages to the complainants,

[32] Thirdly, the 11 complainants had challenged the refusa! to submit to mandatory

arbitration and had eventually won their case. Prom January 2000 to Junc 2001, the

arbitration process took place, but the employei maintained the lock-out. The employer

could have ended the lock-out Icnowing that this arbitration would lead to a renewed

collective agreement, But this did not happen, even though the Court of Appeal, in its

1999judgment, made it clear that the lock-out would necessarily end once a new

collective agreement was imposed by the arbitrator,

[33] Raising a furthm issue, M'renier submitted that the complainants weie entitled to

pension plan benefits as part of the damages to be awarded by the arbitrator This plan is

an integral part of the eniployee's remuneration and must be incoipoiatcd in the collective

agieemenn Thus, the arbitrator should allow the request to compensate the length of
service lost during the lock-out.
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]34] Counsel for the employer rcspondcd, first addressing the pension plan issue. They

began by noting that, in the tables tiled by the union at the October 19, 2000 hearing, the

heads of damages were identified as salaries and social bene]its. The claim was limited to

these sums, which represented the maximum amount, Secondly, they held that

M'renier's proposal was not admissible because it came after thc dispute was sent. to

arbitration, Indeed, it was dated January 21, 2000. Lastly, the pension plan was ncvcr

produced befoie the undersigned, although it had been submitted to arbitrator Mdnard.

The complainants had not included this plan in theii claim and the 11 tables reflected this,

since the claim was before M'dnard. Therefore, they could not claim the same benefit

twice before two separate authoiities,

]35] 'I'hey went on to argue that M'renier's allegation that there liad been an abuse of

rights was baseless. 'I'he March 2005 arbitral award found that The Gazette had done

nothing to unduly prolong the loci&-out. In its Match 20081udgmcnt, thc Court of Appeal

did not find that thc arbitrator had eired in dcterminmg there was no abuse of rights;

insiead it held that thc question to be decided by the arbitiatoi was altogether different,

Moreovei, this issue had been raised by M" Grenier and Cotd as early as 1996, in arguing

the original case, and this atgument had iiever been admitted. I,astly, and more

importantly, this argument in no way addressed the three questions posed by the Court oi

Appeal.

]36]The Court of Appeal's first question asks the arbitrator to decide on what date the

collective agreement would have been finalized and the lock-out would have ended had

the exchange of final best offers taken place. According to M'cRobic, the duration of

the process of exchanging and arbitrating final best offers up to the signing of the

collective agreement was within the normal time liame, The process would have taken

the same amount of time if The Gazette had filed its final offers in June 1996, Indeed, in

1996, the union and the complainants wanted nothing to do with final best offet

aibitration and were instead seeking a way to circumvent the Leboeuf award, Their

strategy was to do indiiectly what they could not do directly. They had to avoid interest
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arbitration because the appointed arbitiator would have recognized the failure to follow

due process, given that the request would have come from the union alone, Thmefore, ii

was best to opt for another forum, grievance arbitiation, to obtain an adjudication of their

rights before entering intci est aibitration.

(37] Thciefore, the umon and the complainants had to beai the consequences of this

strategic choice, which delayed final best offer arbitration by the time necessary foi

adjudication of their rights. In any event, according to their position, they had no need to

worry about time limits because they were to continue ieceiving their salaries foi the

duraiion of the labour dispute, Lastly, their strategy worked, because in Pebniary 1998

the arbitiator found fully in their favour and his award was upheld in part by the Couii of

Appeal, which ordered the parties to proceed with final best offer arbitration.

[38J Counsel for the employer further noted that the 1994 award was never challenged by

thc union On The contiaiy, following ieccipt of M'Leboeut's awaid, Mr. Mcl&ay wrote

on August 22, 2004, "we have a new contract". Subsequently, the patsies signed this new

collective agiecmcnt, article 2 of which provided that the process of exchanging final best

offers required the consrnit of bo(h paries. On April 30, 1996, the, umon i equested that

the employer enter into the exchange process, On May 3', Mr, Tiembiay replied that ihe

process had become optional. Mr. Tremblay committed a wrong, according to the Coui I

of Appeal, but he. had nevertheless relied on ihe collective agreement signed by the

pin ties following M'eboeuf s award, Regardless, this wrong had no effect on the time

frames. Indeed, if the. union and thc complainants had wanted to engage in final best offer

arbitration, they had only to invite the employer to exchange offers, and if the employer

failed to accept, io then proceed by default, This might have been the case in ] 993.

However, the employer, while maintaining that the process was illegal, did noi take the

risk of not appearing before thc conciliator, It therefore submitted to the process, but

under protest. The union did not adopt the same strategy in 1996, deciding instead to

address the grievance arbitrator. A fact worth noting is thai the union was not even

prepiu ed to enter into the exchange, given that its final best offers could not bc found in

either 2000 or 2008, proof that they never existed, It was not in ihe complainants'
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interests to do so, because they had less chance of success before the interest arbitrator.

According to the employer, The Gazette's failure to submit its iinal best offers actually

had the effect of shortening time frames, because the union and the complainants would

have pioceeded by default had they wanted arbitration of their offers, The employer

would never have gone ahead under protest, as it had done in 1993, but would have

instead confined itself to filing objections on the legality of the process. The union and

the complainants did not want to take the risk that thc aibitrator might find he lacked

Jurisdiction, given that the employer had iefused to submit to the exchange process.

[39j Flowever, following the first Court of Appeal judgment, the parties submitted to the

process, While The Gazette made more generous offers than in 1996, the union took a

more radical stance. Finally, with no agreement being reached after four years, the

at bitration was referred to M"'enard, who inade his dele& mination 16 months later. It

would have been no iastei to piocccd diiectly before an interest arbitrator instead of fiist

passing thi ough a grievance arbitrator followed by an interest aibitrator, since the umon

challenged the collective agreement imposed by M'dnard in June 2001. It was seveia!

months before the union agreed to confirmation of this awaid.

[40] If the employer committed a wrong, it was of no consequence since it had no effect

on time frames. The Gazette could not be held responsible for any aggravated hardship

the complainants may have suffered As a first step, in 1996 and 1997, the union and the

11 complainants piescnted their case to the undersigned and he made a determination in

February 1998. It toolc M'ebocuf 15 months to iendei his awatd. Arbitrator M6nard

took 18 months to reach his decision, Thus, combining the time taken by the undersigned

to malcc an awiud, from June 1996 to February 1998, and the time taken by M'dnard,

from January 2000 to June 2001, would put the renewal of the collective agreement and

the, cnd of the loclc-out at August 1999.The complainants would therefore be entitled to

six months of lost salaries and social benefits. Iiowever, they had already received these

over a period of nine months, from February to October 1998, For his part, M'eboeuf

took more than 15 months to render his award Adding this period to thc time taken by
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the undersigned would put the date at May 1999, or eight months prior to January 21,

2000,

[41[The second question thc Court of Appeal has asked the arbitrator to answer is how

much in salaries and social benefits the complainants would be entitled to from the end of

the lock-out if it had ended before January 21, 2000. The answer is simple, Foi example,

if the lock-out had ended in July 1999, payment of salaries and social benefits should

have commenced as of that date,

[42] Lastly, question (c) asks whether the salaries and social benefits would have been

less than the minimum guaranteed by thc 1987 tripattite agreement. According to counsel

for thc employer, if an affirmative answer weie possible, the mam reason would be the

complainants'ack of effort in mitigating their damages. But the arbitiator also had to

consider the union's wrong as co-signatory, in Octobci 1994, of a collective agreement

deemed illegal by thc Court of Appeal m 1999.

(43] Thc two complainants presented theii arguments in turn. Essentially, Ms, Blondin

maintained that the tripartite agieements were contracts pioviding for specific conditions

designed to protect the interests of the typographers up to 2017. She went on to say

(pp, 36 and 37 of the transcript of stenographic notes from the July 29, 2008 hearing):

[TRANSLATION]
The function of'an arbitrator is to res(ore ihe wronged party to the si(ua(ion that
existed before the right was infringed lt therefore follows that the arbitra(or may
order that damages be paid ifi( is impossible to ensure (he execution of the right
claimed, The administra(ion ofjustice niust not be brough( into disrepu(e

At this (ime, you have everything you need before you (o establish the harm
caused. (hree (3) dec(sions relevan( to the gidevance at hand, which will lead you
(o a binding decision, a legal decision, a decision that respects our righ(s.

You must make a determination on each of the damages suffered. The Couri of
Appeal does no( say: "Damages awaided must be equal to salai ies lost", no, i(
does not stop at salaries,
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Even compensation ofa substantial nature would not make up for the pain and

suffering experienced, (he years offinancial insecur(ly, the loss ofenj oyment of
life, but it would at leasl eave our hurt.

(44] For his pai t, Mr. Di Paolo argued that the March 200B judgment had rendered nul

and void the arbitrator's decision regarding damages in his October 11, 2000 award.

Thus, the damages he was legally entitled to claim covered not only thc salary and

benefits lost but also all the items listed on the actuarial rcpo(1 summary. For example, hc

explained [pp. 123 and 124 of the ti anscript of stenographic notes):

5'hat was the dispute that was.submined to the Arbitrator! lt was global
damages 8'e went to the Appeal Cour(, we wanled global damages. Has much to

(he contrary, it is at lhe very least of (he dispute be(ween the parlies ...we we(en't

talking aboul global da&nages. So, what are we to make ofwhat hej ust

said'J'e're

not (alkmg abou( salary, (he Cour( here is not (alking about salary, we'e
(here, because one purpose, we were there, because we believed that we h(id to

get, i( was our duty lo get global damages, because the Court ofAppeal, in
I)'9)'ays,

"no, you'e not going to get salary, but damages it may be" and when you
bringin the word "damages", ifyou look a( the word damages, it constitutes an

array everything (ha( you'e been sub)ect (o.

REASONS AND DECISION

[45] Firstly, the arbitrator must rule on the union's proposal that he allow the

complainants'ntire claim for salaries and social benefits lost from June 4, 1996 to

January 21, 2000, on tho basis that the &:omplainants had suffered as a result of the

employer's improper use of its right to lock-out.

[46] Respectfully, the arbitrator camiot accept this atgument. The Couit of Appeal

judgments did not consider this pioposal because it ran counter to the December 19, 1999

judgment, which criticized the arbitiator for deciding to this effect and thereby denying

the employer the right to impose the lock-os Thus, the complainants could not be

entitled to salaries and social benefits retroactive to June 1996, Regardless, the union
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proposal sheds no light on question (a) posed by the Court of Appeal asking the arbitiator

to determine the date on which the lock-out would have ended if the exchange of final

offers had proceeded normally, while noting that the redress sought by the appellants

went too far.

[47] As regards the pension plan, the arbitrator notes that, at the October 19, 2000

hearing, counsel for the employer and M'uggan, then counsel for the complainants,

agreed on the contents of tables showing the sums claimed by the complainants in terms

of salanes and social beneiits lost during the period from June 4, 1996 to Januaiy 21,

2000. This amount totalled $ !63,611.51,M'uggan then wanted to produce an

additional claim, for four complainants (Ms. Blondin and Messis. Di Paolo, Rebetez and

Thomson) seeking to join the cmploym's pension plan retroactively to May 1", 1996,

Counsel for The Gazette objected to this claim, dated January 21, 2000, on the giounds

that it was not included in the tables filed by M'uggan and, furthermore, it was pending

before aibitratoi Mdnard.

[48] At the October 19, 2000 hearing, thc aibitiator allowed this obiection. Counsel for

the complainants had agreed at that time on the quantum of damages due to his clients in

the event the aibitrator found thc employer liable for the whole of the damages.

Therefore, M'uggan could not add this head of damages without alteiing his prior

acceptance. In any event, this claim had been submitted to arbitiator Mdnard, who had

dismissed it. The undersigned finds no reason to revisit this decision, eight years latei,

Por these reasons, he dismisses the claim.

[49] The arbitrator must also rule on the claim filed by Ms, Blondin and Mr, Di Paolo.

His iirst consideration is the fact that at the October 19, 2000 hearing, the parties had

accepted the cash settlement calculated for each of thc complainants'laims to be

$ 163,611.51,This is far from the claim iecently submitted by Ms Blondin and

Mr. Di Paolo, in the order of six million dollars. Their claim is intended to ieignite a

debate closed by the Court of Appeal judgment of August 6, 2003. In this judgment, the

Court granted the appeal of a Supet ior Court judgment quashing the award of the
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undersigned, which limited the 11 typogiaphers'laim for damages to salaries and

benefits provided under the collective agreement foi the period ending Januai y 21, 2000.

[50) Lastly, it remains for the arbitrator to dctci mine how much the 11 complainants lost

in teims of salaries and benefits due to The Gazette's wrong in refusing to submit to fina!

best offer arbitration in response to the union's request of April 30, 1996. In the

December 15, 1999judgment, Justice Rousseau-Houle found that the arbitrator had made

a reviewable en or by granting the union's request to maintain payment, of salai ies and

other social benefits and ordering the employer to continue making these payments and to

reimburse salaiies and benefits lost, as a iesult of the lock.-out. By finding that Article XI

preserved these rights duiing the ioclc-out, the arbitrator had given the provisions of the

agreement a meaning they could not reasonably bean However, Justice Rousseau-Houle

concluded hy saying the lock-out may well have been unduly prolonged by the

employer's refusal to exchange its final best offers and that thc mnployees may well be

entitled to damages, winch would be a matter for the arbitrator to decide.

[51] Morcovei, in the Miuch 17, 2008 judgment, after noting that the arbitrator had

decided thc wrong question, Justice Pelletier went on to say that the redress sought by the

complainants went too far in asking that the entire penod fiom June 1996 to January

2000 bc catcgoi ically consideied the period during which the loci&-out had been unduly

prolonged, and that compensation bc granted accordingly.

[52] The whole of the evidence showed that while The Gazette never intended to

acquiesce to all of the demands made by thc union and the complainants, the latter

demonstrated no willingness to compromise, fiom the time the matter was before

arbitrator Leboeuf. Indeed, the employer imposed a lock-out in May 1993 after

negotiations begun the previous Febmary failed to produce an agreement. The union filed

a grievance requesting that the 11 complainants be maintained in their jobs and that their

worlcing conditions as provided under the collective agreement be respected, On

November 18 of that yeai, M" Leboeuf dismissed this grievance, noting that the right to

lock-out was recognized and could be exeicised at any time after it had been acquired.
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employer's final best offers. Four days later, Mr. McKay mformed management that "we

now have a new con(rac(". The pa&&les signed the ienewcd collective agreement m

October 1994

[53] IIowever, the truce was short-lived. On February 8, 1995, the union filed a grievance

against the employe& for failing to recall the 11 complainants, seeking as remedy that

they be recalled forthwith. The dispute was sent to arbitrauon before M'laude I-I. Poisy,

who ruled in the union's favour on Apiil 25, 1996,

[54] This date, which was about the time the collective agreement expii ed, maiked the

beginning of a long legal saga. The employer decreed a lock-out carly in June 1996,

which ended in 2002 with Justice Frappier's ruling.

[55] Poi their part, thc co&nplainants could not invoke the employeds wrong to cast all thc

blame on the tunpioyei for thc considerable monetary losses they suifered To a large

extont, they weie thc authois of their own misfortune Tho g&llowing& excerpt from

a&bitrator Gravel's Novembei 24, 2003 award gives an indication of thei& attitude (p. 29):

[TRANSLATION]
j( is true (ha( ihe union, upo» being apprised of'arbi(rator Mdnard's award, fully
supported it and i(s immediate application effective June 5, 200(. On the other
hand, the only remaining union members from the composition room, specifically
(he l l (ypographers who were the complainants in all previous proceedings,
categorically rjeec(ed hrf Mdnard's award, which, had i( been uncondi(ionally
accepted, would necessarily have led, at the end of the lock-out, to the recognition
ofa valid and accep(able collective agreement, the "Me'nard" agreement, jor
wha(ever duration (his arbitra(or would have decreed.

[56] In o&der to answer. question (a), deteimining a date on which the collective

agreement would have been iinalizod and the lock-out would have ended had thc

employer agreed to exchange final best offe&s, the arbit&ato& had to consider several

different scenarios. The most logical stems from the claim by counsel for the emp!oyer

that, on Apri! 30, 1996, thc union was not ready to exchange its final best offers, Indeed,
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in 2000 and 2008, the union offers could not be located and no reason for this was ever

given by the union or the complainants, The arbitratoi concludes from this that the latter

pieferred to opt for their disagieement to be heaid by the grievance arbitrator to obtam

adjudication of their rights, This first stage was eventually to be followed by a second,

interest arbitration of fina! best offers. In these circumstances, the undeisigned considers

the scenaiio proposed by counsel for the employer to bc the least flawed. Therefore, to

answer the question, he has added thc, time he took to settle the disagreement, from June

1996 to February 1998, and the 15 months it took M"'eboeuf to render his award. Under

this optimistic scenario, an arbitral award deciding the dispute would have been rendered

in May 1999, followed a few days later by the signing of a renewed collective agreement

and the end of the lock-out.

[57] It follows that the answer to question (b) is that, the complainants would have been

entitled to the salaries and social benefits lost as of May 1999,

f58) Lastly, question (c) raises the issue of miugation of damages. Thc aibitrator does not

thini& it appropi iate to i educe thc sums due to the complainants. Their small gtoup's

involvement in union business prcvcntcd them from engaging m other activities, Indeed,

to survive on the union's sti ike pay, they would have had to participate in union business

or risk losing this pay. Therefore, the salaries and social bcncfits owing to the

complainants could not be less than the minimum guaranteed by the 1987 tripartite

agxeemcnt,

[59] In the circumstances, the salaries and benefits owed by The Gazette to the

complainants cover the period from the month of May 1999 to Janutu y 2000, However,

the arbitrator's mandate does not end with this Iindmg, because he has yct to dispose of

the employer's claim for rcimburscment of overpayments made to the complainants

between February and October 1998,
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[60l For these reasons, should the parties fail to reach a basis of agreement to settle their

dispute once and for all, thc undersigned wi!l hear them on a date to be atranged with

counsel for the parties, Ms. Blondin and Mr. Di Paolo.

AND& SYLVESTRB, Lawyer
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BOOK VII
ARBITRATIONS

TITLE I

ARBITRATION PROCEEDINGS

CHAPTERI
GENERAL PROVISIONS

940 The provisions of this Title apply to an arbitration where the parties have not made stipulations to the contrary
However, articles 940 2, 941 3, 942 7, 943 2, 945 8 and 946 to 947 4, as well as article 940 5 where the ob&ect of the
service is a &udiaal proceeding, are peremptory

1965 (1st sess ), c 80, a 940, 1986, c 73, s 2

940 1 Where an action is brought regarding a dispute in a matter on which the parties have an arbitration agreement, the
court shall refer them to arbitration on the application of either of them unless the case has been inscnbed on the roll or it
finds the agreement null

The arbitration proceedings may nevertheless be commenced or pursued and an award made at any time while the case
is pending before the court

1986, c 73, s 2

940 2 Except in the case of article 940 1 or matters under the exclusive lunsdiction of the Supenor Court, the court or
&udge referred to in this Title is the court or &udge having iunsdiction to dedde the matter in dispute submitted to the
arbitrators

1986, c 73, s 2

940 3 A iudge or the court cannot intervene in any question governed by this Title except in the cases provided for
therein

1986,c 73,s 2

940 4 A &udge or the court may grant provisional measures before or dunng arbitration proceedings on the motion of one
of the parties

1986, c 73, s 2

940 5 The service of documents shall be made in accordance with this Code

1986, c 73, s 2

940.6 Where matters of extraprovincial or international trade are at issue in an arbitration, the interpretation of this Title,
where applicable, shall take into consideration

(1) the Model Law on International Commercial Arbitration as adopted by the United Nations Commission on
International Trade Law on 21 June 1985,

(2) the Report of the United Nations Commission on International Trade Law on the work of its eighteenth session held
in Vienna from 3 to 21 June 1985,

(3) the Analytical Commentary on the draft text of a model law on international commercial arbitration contained in the
report of the Secretary-General to the eighteenth session of the United Nations Commission on International Trade Law

1986, c 73, s 2

CHAPTER II

APPOINTMENT OF ARBITRATORS

941 There shall be three arbitrators Each party shall appoint one arbitrator, and the two so appointed shall appoint the
third

1965 (1st sess ), c 80, a 941, 1986, c 73, s 2

941 1 If one of the parties fails to appoint an arbitrator within 30 days after having been notified by the other party to do
so, or if the arbitrators fail to concur on the choice of the third arbitrator within 30 days after their appointment, a &udge
shall make the appointment on the motion of one of the parties
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1986,c 73,s 2

941 2 If the procedure of appointment contained in the arbitration agreement proves difficul to put into practice, a fudge
may on the motion of one of the parbes take any necessary measure to bnng about the appointment

1986,c 73,s 2

941.3 The demsion of the )udge under articles 941 1 and 941 2 is final and without appeal

1986, c 73, s 2

CHAPTER III

INCIDENTAL CESSATION OF ARBITRATOR'S APPOINTMENT

942 In addition to the grounds set forth in articles 234 and 235, an arbitrator may be recused if he does not have the
quakfications agreed by the parties

1965(1st sess), c 80, a 942, 1986, c 73, s 2

942 1 An arbitrator must declare to the parties any ground of recusation to which he is bable

1986,c 73,s 2

942 2 The party having appointed an arbitrator may propose his recusation only on a ground of recusation which has
ansen or been discovered since the appointment

1986,c 73,s 2

942 3 The party proposing recusation shall make a wntten statement of his reasons to the arbitrators within 15 days after
becoming aware of the appointment of all the arbitrators or of a ground of recusation

If the arbitrator whose recusation is proposed does not withdraw or the other party does not accept the recusation, the
other arbitrators shall come to a decision on the matter

1986,c 73,s 2

942 4 If the recusation cannot be obtained under article 942 3, a party may within 30 days of being so advised apply to a
iudge to deade the matter

The arbitrators, including the arbitrator whose recusation is proposed, may continue the arbitration proceedings and
make their award while such a case is pending.

1986,c 73,s 2

942 5 If an arbitrator is unable to perform his duties or fails to perform them in reasonable time, a party may apply to a
iudge to have his appointment revoked

1986,c 73,s 2

942 6 If the procedure of recusation or revocation of appointment of an arbitrator contained in the arbitration agreement
proves difficult to put into practice, a iudge may on the motion of one of the parties demde the matter of the recusation or
revocation of appointment

1986 c 73 s 2

942 7 The iudge's demsion on the matter of recusation or revocation of appointment is final and without appeal

1986, c 73, s 2

942 8 The prescnbed procedure for the appointment of an arbitrator appkes for his replacement

1986,c 73,s 2

CI-IAPTER IV
COMPETENCE OF ARBITRATORS

943 The arbitrators may demde the matter of their own competence

1965 (1st sess ), c 80, a 943, 1986, c 73, s 2
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943 1 If the arbitrators declare themselves competent dunng the arbitration proceedings, a party may within 30 days of
being notified thereof apply to the court for a decision on that matter

While such a case is pending, the arbitrators may pursue fhe arbitration proceedings and make their award

1986, c 73, s 2

943 2 A demsion of the court dunng the arbitration proceedings recognizing the competence of the arbitrators is final and
without appeal

1986,c 73,s 2

CHAPTER V
ORDER OF ARBITRATION PROCEEDINGS

944 A party intending to submit a dispute to arbitration must notify the other party of his intention, spemfying the matter in
dispute

The arbitration proceedings commence on the date of service of the notice

1965(1st sess), c 80, a 944, 1986, c 73, s 2

944 1 Subiect to this Title, the arbitrators shall proceed to the arbitration according to the procedure they determine,
They have all the necessary powers for the exercise of their lunsdiction, including the power to appoint an expert

1986, c 73, s 2

944 2 The arbitrators may require each of the parties to produce a statement of his claims with the supporting
documents within an allotted time

Each of the parties shall transmit a copy of the statement and documents to the opposite party within the same time

Every expert's report or other document which the arbitrators may invoke in support of their decision must be transmitted
to the parties

1986,c 73,s 2

944 3 Proceedings are oral A party may nevertheless produce a wntten statement

1986, c 73, s 2

944 4 The arbitrators must give notice to the parties of the date of the heanng and, where such is the case, the date on
which they will inspect the property or visit the place

1986, c 73, s, 2

944 5 The arbitrators shall record the default and may continue the arbitration proceedings if one of the parties fails to
state his claims, to appear at the heanng or to produce the evidence in support of his claims

If the party having submitted the dispute to arbitration fails to state his claims, the arbitrators shall terminate the
proceedings unless one of the other parties oblects

1986, c 73, s 2

944 6 Witnesses are summoned in accordance with articles 280 to 283

Where a person who has been duly summoned and to whom a loss of time indemnity and travel, meal and overnight
accommodation allowances have been advanced fails to appear, a party may request the fudge to compel the person to
appear in accordance with article 284

1986, c 73, s 2, 2002, c 7, s 147

944 7 The arbitrators have the power to administer oaths

1986,c 73,s 2,1999,c 40,s 56

944 8 Where, without a vakd reason, a witness refuses to answer or refuses to produce any real evidence in his
possession which is connected with the dispute, a party may with leave of the arbitrators apply to a fudge to issue a rule
under article 53
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1986, c 73, s 2, 1994, c 28, s 39

944 9 Articles 307, 308, 309, 316 and 317 apply to the heanng of witnesses

1986, c 73, s 2

944.10 The arbitrators shall settle the dispute according to the rules of law which they consider appropnate and, where
applicable, determine the amount of the damages

They cannot act as amiables composifeurs except with the pnor concurrence of the parties

They shall in all cases decide according to the stipulations of the contract and take account of applicable usage

1986,c 73,s 2

944 11. Every decision of the arbitrators shall be rendered by a maionty of voices. One arbitrator, however, with
authonzation of the parties or of all the other arbitrators may decide questions of procedure

Wntten decisions must be signed by all the arbitrators, if one of them refuses to sign or cannot sign, the others must
record that fact and the decision has the same effect as if it were signed by all of them

1986,c 73,s 2

CHAPTER VI
ARBITRATION AWARD

945 The arbitrators are bound to keep the advisement secret Each of them may nevertheless, in the award, state his
conclusions and the reasons on which they are based

1965 (1stsess), c 80, a 945, 1986, c 73, s 2

945 1 If the parties settle the dispute, the arbitrators shall record the agreement in an arbitration award

1986,c 73,s 2

945 2 The arbitration award must be made in wnting by a malonty of voices. It must state the reasons on which it is
based and be signed by all the arbitrators, if one of them refuses to sign or is unable to sign, the others must record that
fact and the award has the same effect as if it were signed by all of them

1986,c 73,s 2

945 3 The arbitration award must contain an indication of the date and place at which it was made

The award is deemed to have been made at the indicated date and place

1986, c 73, s 2

945 4 The arbitration award binds the parties upon being made A copy signed by the arbitrators must be remitted to
each of the parties immediately

1986,c 73,s 2

945 5 The arbitrators may of their own motion, within 30 days after making the arbitration award, correct any error in
wnting or calculation or any other clencal error in the award

1986, c 73, s 2

945 6 The arbitrators may, on the apphcation of a party made within 30 days after receiving the arbitration award,

(1) correct any error in wnting or calculation or any other clencal error in the award,

(2) interpret a spemfic part of the award, with the pnor agreement of the parties,

(3) render a supplementary award on a part of the appkcation omitted in the award

The interpretation forms an integral part of the award

1986, c 73, s 2
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945 7 Any decision of the arbitrators correcting, interpreting or supplementing the award pursuant to an application
contemplated in article 945 6 must be rendered within 60 days after the application Articles 945 to 945 4 apply to the
decision

If the arbitrators do not render their decision before the expiry of the prescnbed time, a party may apply to a )udge to

make any order for the protection of the nghts of the parties

1986,c 73,s 2

945 8 The demsion of the )udge under article 945 7 is final and without appeal

1986,c73,s 2

CHAPTER VII
HOMOLOGATION OF THE ARBITRATION AWARD

946 An arbitration award cannot be put into compulsory execution until it has been homoiogated

1965 (1st sess ), c 80, a 946, 1986, c 73, s 2

946 1 A party may, by motion, apply to the court for homologation of the arbitration award

1986, c 73, s 2

946 2 The court examining a motion for homologation cannot enquire into the ments of the dispute

1986, c 73, s 2

946 3 The court may postpone its decision on the homologation if an application has been made to the arbitrators by

virtue of article 945 6

If the court acts pursuant to the first paragraph, it may, on the appkcation of the party applying for homologation, order
the other party to provide secunty

1986,c 73,s 2

946 4 The court cannot refuse homologation except on proof that

(1) one of the parties was not quahfied to enter into the arbitration agreement,

(2) the arbitration agreement is invalid under the law elected by the parties or, faihng any indication in that regard, under
the laws of Quisbec,

(3) the party against whom the award is invoked was not given proper notice of the appointment of an arbitrator or of the
arbitration proceedings or was otherwise unable to present his case,

(4) the award deals with a dispute not contemplated by or not falhng within the terms of the arbitration agreement, or it

contains decisions on matters beyond the scope of the agreement, or

(5) the mode of appointment of arbitrators or the applicable arbitration procedure was not observed

In the case of subparagraph 4 of the first paragraph, the only provision not homologated is the irregular provision
descnbed in that paragraph, if it can be dissooated from the rest.

1986, c 73, s. 2

946 5 The court cannot refuse homologation of its own motion unless it finds that the matter in dispute cannot be settled
by arbitration in Quebec or that the award is contrary to public order

1986,c 73,s 2

946 6. The arbitration award as homologated is executory as a ludgment of the court

1986,c 73,s 2

CHAPTER VIII
ANNULMENT OF THE ARBITRATION AWARD

947, The only possible recourse against an arbitration award rs an application for its annulment
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1965 (1st sess ), c 80, a 947, 1986, c 73, s 2

947 1 Annulment is obtained by motion to the court or by opposition to a motion for homologation

1986, c 73, s 2

947 2 Articles 946 2 to 946 5, adapted as required, apply to an application for annulment of an arbitration award

1986, c 73, s 2

947 3 On the application of one party, the court, if it considers it expedient, may suspend the application for annulment
for such time as it deems necessary to allow the arbitrators to take whatever measures are necessary to remove the
grounds for annulment, even if the time prescnbed in article 945 6 has expired

1986,c 73,s 2

947 4 The application for annulment must be made within three months after reception of the arbitration award or of the
decision rendered under article 945 6.

1986, c 73, s. 2
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