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PEPALL J.
REASONS FOR DECISION

Relief Requested

11 The Moving Party, the Communications, Energy and Paperworkers’ Union of Canada,
Local 143, (“CEP” or the “Union™) is the certified bargaining agent for typographers who
worked at The Gazette, an English language newspaper in Montreal which is now owned by
the Respondent, Postmedia Networks Inc. Once there were 200 typographers; now there are
eleven, two of whom, Eriberto Di Paclo and Rita Blondin, are also Moving Parties. Of the
remaining nine, six are retired or resigned. The CEP and Mr. Di Paolo and Ms, Blondin (the
“Moving Parties™) request an order asserting that their claims are liabilities to be assumed by
the Respondent Purchaser, Postmedia Networks Inc., pursuant to an Asset Purchasc

Agreement dated May 10, 2010, entered into with Canwest Publishing Inc., Canwest Limited
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Partnership, and certain related entities (the “LP Entities™), and that they are excluded from
the claims process in the CCAA proceedings. The motion is resisted by the Respondent
Purchaser. The Monitor, FTI Consulting Canada Inc., takes no position.

Facts

[2]  The LP Entities were granted protection from their creditors by the court pursuant to
the Companies’ Creditors Arrangement Act’ on January 8, 2010.

[31  On May 17, 2010, an order was granted approving an amended claims procedure and
an Assct Purchase Agreement (“APA’) dated May 10, 2010, in which the purchaser bought
certain assets and assumed certain liabilities of the LP Entities. The APA was subsequently
assigned by the purchaser to Postimedia Networks Inc. (the “Respondent Purchaser™)., On
June 18, 2010, a vesting order was granted.

[4]  The issue before me relates to the scope of the liabilities assumed by the Respondent
Purchaser pursuant 1o the provisions of the APA and whether the claims of the Moving Parties
are included. I have also been asked to consider whether the clalms are excluded from the

C'CAA claims process.

[51  The terminology used in this motion is somewhat confusing as the APA refers to
Assumed Liabilities and Excluded Liabilities and the CCA44 Amended Claims Procedure
Otder refers to Excluded Claims. Excluded Liabilities and Excluded Claims are distinet and
different concepts, the former referring to liabilities not assumed by the Purchaser in the APA
and the latter referring to ¢laims that are not part of the CCA4A claims process for the LP
Entities,

'R.S.C., ¢ C-36 as amended.
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(@)  History

[6] The provenance of this dispute lies in an extraordinarily troubled relationship
involving typograpbers employed by The Gazette, an English language ncwspaper in
Montreal. This is indeed a sorry saga. Forty six decisions have been rendered by various
levels of tribunals and courts and the Union and The Gazette have attended before the Quebec
Court of Appeal on at least four occasions.

[7]  Approximately 200 typographers worked in the composing room of The Gazette.
Historically, they performed the function of composing the type for the printing of the
newspaper. With the expansion of computerized technology, this function was becoming
obsolete and by the early 1980s, the typographers’ positions at The Gazette were becoming
redundant,

(i) 1982 Agreement

{8}  The Union, CEP, and The Garette (also referred to as the company) were party to
collective agresments that governed the typographers, Consistent with the applicable law at
the time, these collective agreements expired every three years.® In 1982, the Union
negotiated an agreement with The Gazette and the 200 typographers (the “1982 Agreement™),
1t was signed on April 15, 1983 but dated November 12, 1982. The 1982 Agreement was
stated to cover the 200 typographers and was to come into effect “only at the time when the
collective agreement between the employer and the Union as mentionied below, similarly in
the case of future ¢ollective sgreements, shall end, disappear, become without value or, for

any other reason become null and void or inapplicable,”

(91 In return for the vight to proceed with technological changes, The Gazette guaranteed
to protect the typographers from the loss of regular full-time employment in the composing

room due to technological changes. The full-time employment covered by the guarantee was

* The Lubour Code was amended in 1994 to allow collective agreements to run for more than theee years.,



JAN-0h-201t 12:11 JUGDES ADMIN RM 170G £16 327 B4lT P.0C5

Page: 4

to be at full pay and at not less than the prevailing union rate of pay as agreed to in the
collective agreements negotiated from time to time by the parties. A job transfer was to be
agreed upon by The Gazette, the Union and the employee and if required by the applicable
collective agreement, any other union involved.

[10] The term of the 1982 Agrecment was described as follows:

“This agrecmcent shall remain in effect until the employment of all the

persons named in the attached Appendix 1 has ceased. Neither party

shall raise any matter dealt with in this Agreement in future negotiations

for any new collective agreement.”
{111 In the event of a dispute as to the interpretation, application or breach of the
agreement, the grievance procedure to be followed was that laid out in the collective
agreement between the company and the union which was in effect at the time that the

grievance was initiated.

[12] The 1982 Agreement was to ¢ease to apply to an employee for onc of the following
reasons: death, voluntary resignation, termination of employment on reaching age 65 or final
permanent discharge which could only occur for a major offence. In essence, the agreement
was to remain in effect until each of the typographers had ceascd his or her employment and
ultimately until 2017.

[13]1 The 1982 Agreement also was to be binding on purchasers, successors or assigns of

the company.

[14] The 1982 Agrcement was incorporated into the 1981-1984 collective agreement and
all subsequent collective agreements, The collective agreements stated:

“The parties agreed to duplicate hereunder the text of an agreemcnt
entered into between them the 12% day of November, 1982, This
agreement forms an integral part of the present labour agreement without
affecting its civil status beyond the collective apreement, Therefore, the
parties declarc that it is their intent that said agreement remains fully
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enforced, subject to the terms and conditions contained thercin,
notwithstanding the expiry of the present labour agreement.™

{15] Where this paragraph uses the term labour agreement, the French version of this

provision uses the term collective agreement.
(ii) 1987 Agreement

[16] In 1987, The Gazette, CEP and the then remaining 132 typographers entered into a
further agreement (the “1987 Agreement™). This agreement contained language similar to
that of the 1982 Agreement and included a cost of living formula. It also included a final best

offer mechanism which said:

“Within 90 days before the termination of the collective agreement, the
Employer and the Union may initiate negotiations for a new contract.
The terms and conditions of the agreement shall remain in effect until an
agreement is reached, a decision is rendered by an arbitrator, or until one
or the other of the parties exercises its right to strike or lock-out.

Within the two wecks preceding acquiring the right to strike or lock-out,
including the acquisition of such rights through the operation of Article X
of the present agrcement, cither of the parties may request the exchange
of “Last final best offers,” and both parties shall do so simultancously
and in writing within the following forty-cight (48) hours or another time
period if mutually agreed by the partics. The “Last final best offers”
shall contain only those clauses or portions of clauses upon which the
parties have not already agreed, Should there still not be agreement
before the right to sttike or lock-out is acquired, either of the parties may
submit the disagreement to an arbitrator sclected in accordance with the
grievance procedure in the collective agreement. in such an event, the
arbitrator, after having given both parties the opportunity to make
presentations on the merits of their proposals, must retain in its entirety
either one or the other of the “Last final best offers™ and reject, in its
entircty, the other, The arbitrator’s decision shall be final and binding on

both parties and it shall hecome an integral part of the collective
agreement.”

* This same language was used with respect to the 1987 Agreement except that the November 12, 1982 datc was
changed to March 5, 1987,
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[17] As such, if there was no agreement ptior to the acquisition of a right to strike or lock-
out, either of the parties could require that best final offers be exchanged and submitted to the
arbitrator selected in accordance with the grievance procedure contained in the collective
agreement. The arbitrator would choose one of the last final best offers which then would be

binding on the partics and become part of the collective agreement,

[18] The 1987 Agreement was incorporated into the 1987-1990 collective agreement and
all subsequent collective agreements. The incorporation language was similar to that used for
the 1982 Agreement. The 1987 Agreement was also to be binding on purchasers, successors

and assigns of the company.

[19] Typically, each collective agrecment would expire after three years. There would then
be a hiatus during which time a new collective agreement would be negotiated. It would then
be signed and back dated to commence on the first day following the termination of the last
collective agreement. So, for example, on November 12, 1982, the parties signed a collective
agreement that covered the period July I, 1981 to June 30, 1984 and then on September 16,
1985 they signed a collcetive agreement that covered the period July 1, 1984 to April 30,
1987. The last collective agreement covers the period 2010 to 2017. It too is to be binding on

purchasers, successors and assigns of the company.
(iii) 1991 Decision of Québee Court of Appeal

[20] Disputes arose regularly amongst the typographers, the Union and The Gazcette. On
numerous occasions, the Québec Court of Appeal has been obliged to rule on these disputes

and on the impact and purport of both the 1982 and 1987 Agreements.

[21] In an appeal brought by two typographers in 1991, the critical question before the
Québec Court of Appeal was whether the terms of the 1982 Agreement which was attached
and described as Entente C to the collective agreement constituted discrimination on the
grounds of age because it required retirement by the age of 65. The two typographers had not
signed the 1982 Agreement. After their 65 birthdays, they were told that their employment
would end on June 8, 1985. The typographers filed complaints on June 10 and 17, 1985, The
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collective agrecment had expired on June 30, 1984 and a new collective agrecment was not
reached unti] September, 1985, The Superior Court judge concluded that the 1982 Agreement

was in the nature of a civil contract and as the two ypographers had not signed it, they were

not bound by its terms.

[22] Rothman, J.A. had to determine whether the 1982 Agreement which was only signed
by some typographers extended to cover all typographcrs as would have been the case if the
1982 Agreement were a collective agreement, He observed that the September, 1985
collective agreement again incorporated “the provisions of Entente “C” [the 1982 Agrcement]

which had formed part of the previous collective agreement.”
{231 He went on to write:

“In my respectful opinion, the Entente was not merely a “civil contract”
as the Superior Court suggests. It was negotiated and signed by The
Gazette and the Union that had been certified to represent the composing
room employees and it was specifically stated to form part of the
Collective Agreement 10 which it was annexed. If the Entente was valid,
it would have been legally binding on all of the employees whether or not
they signed it

[24] He stated that the collective agreement could not have a term exceeding three years.
He went on to state;

“In my view, the Entente formed part of the Collective Agreement and
any of the Employess who did not sign would nonetheless be bound by
it. The Entente was negotiated on behalf of all of the ¢composing room
employees by a Union that was certified to represent them. It covered
conditions of employment and it was expressly stated to form part of the
Collective Agreement. If it was valid, I can see no reason why it would
not have been legally binding on all of the composing room employees,
whether or not they signed it.”*

¢ Page 515 of Motion Record of Di Paulo and Blondin.

® Ibid p. 516
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[25] Having concluded that the 1982 Agreement covered all typographers regardless of
whether they were signatories to it, he then went on to consider whether the Entente was valid
in light of the provisions of the Labour Standards Act® and the Québec Charter of Human
Rights and Freedoms’ prohibiting discrimination on the grounds of age, He concluded that it

did not contravene either statute,
Gv) 1999 Québec Court of Appeal Decision

[26] The parties attended before the Quebec Court of Appeal in 1999, 2003 and 2008. Ldo

not intend to summarize each decision but will extract certain key components.

[27]  On June 3, 1996, the applicable collective agreement being at an end, The Gazctte had
issued a lockout notice and stopped paying the 11 typographers. The Union and the 11
typographers challenged The Gazette’s failure to participate in the final best offer procedure
outlined in the 1987 Agrecment and submitted that the 11 were entitled to salarics and
benefits lost since the lockout.

[28] In 1999, the Court of Appeal had to determine the nature and scope of the 1982 and
1987 Agreements to decide “whether they could still produce effects after the Jockout of Junc
3, 1996.” The Court concluded firstly that The Gazettc had breached the 1987 Apreement by
refusing to exchange final best offers. Secondly, the Court determined that the 11
typographers were entitled to damages if the lock-ont was unduly prolonged duc to the
employer’s refusal to participate in the process. The Court of Appeal was of the view that the
arbitrator should decide that question.

[29] In reaching the Court’s decision, Rousseau-Houle J A, wrote that the 1987 Agreement
was incorporated into the collective agreemocnt as was the 1982 Agreement. The parties
intended that the 1982 and 1987 Agrecments remain in full force notwithstanding the expiry

$R.S.Q. ch, N-1.

*R.8.Q. ch. C-12.



JAN~05-2011 12:12 JUGDES ADMIN RM 170 416 327 B4i7 P.010

Page: 9

of the collective agreements.® The 1982 and 1987 Agreements provided: (1) an cmployment
and a salary guarantee, (2) an agreement not to renegotiate the guaranteed protection and, (3)
a compulsory process for renewing the collective agreement, The 1982 and 1987 Agreements
created vested rights collectively and they had to survive the expiry of the collective
agreement. “The union and the employer created vested rights for the typographers including
the right to job security until the age of 65, a salary adjusted to the cost of living and a
compulsory arbitration mechanism. Nothing in the law precludes such a solution.”
Rousseau-Houle J.A. referred to the Supreme Court of Canada’s decision in Dayeo Canada
Lid v. TCA Canada'® dealing with vested rights the exercise of which could be requested
after the end of a collective agreement, She obscrved that the Agreements came into effect as
independent civil agreements if the collective agreement was cancelled, lapsed or became

inapplicable.
(v} 2003 Québec Court of Appeal decision

[30]  This time the issue before the Courl was whether an interim ruling of the arbitrator
was correct. The arbifrator had ordered that the damages of the typographers were limited to
compensation for lost salary and benefits during the lockout and that the period was limited to
June 4, 1996 to January 21, 2000, when The Gazette submitted its final best offer, This
interim ruling was upheld by the Court of Appeal. In writing for the court, Yves-Marie
Morissette J.A. observed that:

a) the 1982 and 1987 Agreements were applicable only between
the expiry of onc collective agreement and its replacement by a
new one; and

b) the 1999 Court of Appeal dccision dealt with the legal
characterization of the arbitration procedure. “Jt establishes

¥ Page 25.
* Page 26.

119931 2 S.C.R. 230.
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that the procedure is indeed consensual, and based on
[TRANSLATION] “a perfect arbitration clause obliging the
parties to carty out the agreements in accordance with the
ordinary rules of law. The grievance procedure that is provided
for in the collective agreement and to which the arbitration
clause refers is used only as a procedural framcwork for
applying the latter.” As a result of this analysis, the
[TRANSLATION] “disagreements” submittcd to arbitration
pursuant to the terms of Article IX of the 1987 agreement are
neither “grievances” within the meaning of paragraph 1(f) of
the Labour Code, R.8.Q. ¢, C-27, since they do not deal with
“the interpretation or application of a collective agreement”, nor
“disputes™ within the meaning of para. [(e} of the Code, since
they arc not [TRANSLATION] “disagreement[s] respecting the
negotiation or rencwal of a collective agreement or its revision
by the parties under a clause cxpressly permitting the same”,
Those “disagreements” actually constitute “disputes™ within the
meaning of article 944 C.CL."

C.C. P, refers to the Code of Civil Procedure that governs civil actions in Quebec,

[31] While appealing one of the arbitral decisions, The Gazette had paid salaries and
benefits between February 5, 1998 and October 30, 1998. In February, 2001, The Gazcotie
commenced a civil action against the typographers to recover these amounts. This action is

still outstanding. 1t was acquired by the Respondent Purchaser as part of the APA.
(vi) 2008 Quebec Court of Appeal Decision

[32] In deciding whether the lockout had been unduly prolonged so as to justify an award
of damages, the arbitrator interpreted the issue to be considered as requiring him to determine
whether there had been an abuse of rights by The Gazette which unduly prolonged the
lockout, In 2008, the Court of Appeal determined that the arbitrator bad addressed the wrong
issue. The only issue that needed to be addresscd was whether the jockout would have ended
earlier than January 21, 2000 had the exchange of final best offers taken place following the
April 30, 1996 request. The Court of Appeal remitted the matter to the arbitrator to answer
that question,

[33] Since then, the arbitrator has determined that had the final best offer procedure been
adhered to, the lockout would have lasted until May, 1999. Therefore the typographers were
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entitled to damages covering the ning month period from May, 1999 to January, 2000. He did
not order this amount to be paid, however, because The Gazette's request for reimbursement
was still outstanding and had to be addressed. He therefore gave the parties an opportunity to
settlc the issue but retained jurisdiction. The Union and the typographers then challenged the
arbitrator’s January 21, 2009 decision.

[34] As mentioned, on January 8, 2010, an initial CCAA order was granted and
proceedings against the LP Entities were stayed including those involving The Gazette and
the typographers. Subscquently, the Respondent Purchascr acquited the assets of the LP
Entities on a going concern basis for approximately $1.1 billion. I approved both the APA
and the claims procedurc to be used with respect to the CCAA plan.

[35] As mentioned, six of the 11 typographers have now retired or resigned aithough one
retired after the closing of the APA. The remaining five, including Mr. Di Paulo and Ms.
Blondin, are still ecmployed at The Gazette by the Respondent Purchaser as “Transferred
Employees™ under the APA.

(b) The APA

{361 The APA delincates the assets purchascd, the liabilities that are assumed and those
that arc excluded. The purchase price included the amount of the Assumed Liabilitics as
defined in the APA,

[37] The focus of this review of the APA is to ascertain whether the Respondent Purchaser
assumed the liabilities that relate to the typographers. The rclovant provisions of the APA
with emphasis added by me are as follows:

() The Purchase and Sale

$ 2.1 On the Acquisition Date effective as at the Acquisition Time,
pursuant to the Sanction and Vesting Orders, the LP Entities shall sell
and Purchaser shall purchase the Acquired Assets, free and clear of all
Encumbrances (other than Permitted Encumbrances) and Purchaser shall
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assume the Assumed Liabilities, in each case, on the terms of and subject
to the conditions of this Agreement, the CCAA Plan and the Sanction and
Vesting Orders.

P.013

[38] Therefore, generally speaking, if the claims of the Moving Parties constitute Assumed

Liabilities, the Respondent Purchaser is responsible for them. To assist in finding the answer

to this question, one must examine the definitions found in the APA.

(iy)
(a)

(®

©

Defimtions
Assumed Liabilities

s1.1(19) “Assumed Liabilities” means (i) Accounts Payable, Deferred
Revenue Obligations, Accrued Liabilities and Ilnsured Litigation
Deductibles, (ii) the other Liabilities of the LP Entities relating to the

Business accrued due on. or aceruing due subsequent to the Acquisition
Date _under the Assumed Contracts, Licences and the Permitted

Encumbrances. (iii) the Liabilities of the IP Entities relating to the
Transferred Employees, and (iv) other Liabilities to be assumed by

Purchaser as specifically provided for under this Agreement,

Liabilities

s 1.1(86) “Liabilities” of a Person means all Indebtedness, obligations
and other liabilities of that Person whether absolute, accrued, contingent,
fixed or otherwise, or whether due or to become due.!!

s 1.1(3) “Accrued Liabilities” means liabilities relating to the Business
incurred by the LP Entities as of the Acquisition Time but on or afler the
Filing Date in the Ordinary Coursc of Business and in accordance with
the terms of the Initial Order and this Agreement, including liabilitics in
respect of pre and post-filing accruals for vacation pay for Transferred
Employees, customer rebates and allowance for product returns,

Assumed Contracts

" Person includes a corporation,
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s 1.1(18) “Assumed Contracts” means all Contracts, Personal Property
Leases and Real Property Leases, other than the Excluded Contracts and
Leases,

s 1.1(40) “Contracts” means all contracts and agreements relating 1o the
Business to which any of the LP Entities is a party at the Acquisition
Time...

Acquisition Time is defined as being threc days after the sanction and
vesting orders became final.

Excluded Contracts and Leases are described in Schedule 3.1(3). It
includes certain lease agreements, financing agreements and material
contracts. The Schedule docs not include any collective agreements nor
does it include the 1982 or 1987 Agreements.

(d) Transferred Employees

s 1.1(147) “Transferred Employces™ means (i) Union Emnlovees and (ii)
non-Union Employees who accept offers of employment by Purchaser or
who begin active employment with Purchaser as of the Acquisition Date
or their next scheduled work day.

(e) Employees

s 1.1(52) “Employees” means any and all (i) employees who are actively
at work (including full-time, part-time or temporary employees) of the
LP Entities, including Misaligned CMI Employees; and (ii) employees of
the LP Entities who are on approved leaves of absence (including
maternity leave, parental leave, short-term disability leave, workers’
compensation and other statutory leaves),

(§)) Union Employees

s 1.1 (149) “Union Employees™ has the meaning given to it in section
5.1(2)(a).

[39] Employee matters ate addressed in Article 5 of the APA, Under this Article, the

Purchascr was to offer employment to all Employees subject to certain terms. The definition

of Union Employees is found in this article, It and other relevant subsections state:
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s 5.1(2) Subject to section 5,1(3) and section 5,1(4)"%, Purchaser shall offer
employment, cffective as of the Acquisition Datc and conditioncd on the
completion of the Acquisition, to all Employees immediately prior to the

P.0i6

Acquisition Date on the following terms and conditions:

(a)

(b)

to Employees who are part of a bargaining unit (“Union
Employees™) in respect of which a collective agreement is in force,
or has expired and the terms and conditions of which remain in
effect by operation of law, the terms and conditions provided for in
such collective agreement, or expired collective agreement if such
terms and conditions remain in effect by operation of law, subject
to any amendments or alterations to the terms thereof 1o which the
bargaining agent under such collective agreement or expired
collective agreement consents; and

to all other Employees (“Non-Union Employees™) on substantially
similar terms and conditions as their then existing employment
immediately prior to the Ac¢quisition Date, excluding any equity or
equity-like  compensation,  supplementary  retirement  or
supplementary pension arrangements or plans,

s 5.4(1) The provisions of this Article 5 insofar as they relate to
unionized Employees shall be subject and subordinate to the provisions
of the relevant ¢ollective agreements (including expired collective
agreements that continue by operation of law) and Purchaser shall be
bound as a successor employer o such collective agreements to the
extent required by Applicable Law".

55.1(9) No Employee or Person other than the LP Entities and Purchascr
shall be entitled to any rights or privileges under this Section 5.1 or under
any other provisions of this Agrecoment. Without limiting the foregoing,
no provision of this Agreement shall: (i) create any third party
beneficiary or other rights in any bargaining agent rcpresenting
Employees or in any other Employee or former employee of an LP Entity

2 These soctions are not relevant to the facts before me.

 The definition of Applicable Law is all encompassing, It means, in respect of any Person, property, transaction,
event or other matter, any law, statute, regulation, code, ordinance, principle of common law or equity, municipal
by-law, treaty or Order, domestic ¢r foreign, applicable to that Person, property, transaction, event or other matter
and all applicable requirements, requaosts, official directives, rules, consents, approvals, authorizations, guidelines,
and policies, in each case, having the foree of law, of any Governmental Authority having or purporting to have

authority over that Person, property, transaction, cvent or other matter and regarded by such Governmental
Authority as requiring compliance.
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{or on any beneficiary or dependant of any Employee or former
employee of an LP Entity); (ii)} constitutc or creatc an employment
agreement or collective agreement; or (iii) constitute or be deemed fo
constitute an amendment to any of the Purchascr Established Benefit
Plans, National Post Benefit Plans or LP Benefit Plans,

iiabilities.

[41]

$ 3.2 Except as specifically provided in this Agreement, Purchaser shall
not assumne and shall not be obliged to pay, perform or discharge any
Liabilities of any LP Entity which arisc or relate to the Business or
otherwise. Without limiting the generality of the foregoing, Purchaser
shall not assume and shall have no obligations in respect whatsoever of
any of the Exeluded Liabilities or any Claims relating thereto,

P.016

Except as specifically provided for in the APA, the Purchaser did not assumc

“Excluded Liabilities” are defined in section 1.1(62) as meaning all liabilitics of the

LP Entities other than the Assumed Liabilitics, and for certainty includes all of the Liabilities
described in Schedule 1.1(62). Schedule 1.1(63) is in fact the schedule that lists the Excluded
Liabilities. The following are Excluded Liabilities:

[42]

s 1.1(63) (i) Certain Employee-Related Liabilities:

(i) all Liabilities of any kind, howsoever atising, in respect of anvy
Emplovees or former employees other than the Transferred Emplovees
(other than in connection with: the LP Pension Plans, as rcquired by any
collective agreement or the Purchaser Assumed Benefit Plans)

(k) Litigation:

All Liabilities in respect of any litigation proceedings, lawsuits, court
proceedings or proceedings before any Governmental Authority against
any of the LP Entities and their predecessors in respect of any matters,
events or facts occurring prior to the Acquisition Time, other than the
Insured Litigation Deductibles and the obligation to defend and/or settle
all claims in connection therewith pursuant to Section 9.15.

Representations and Warranties are found in section 7.6(2) of the APA. It states:
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Except as disclosed in Schedule 7.6(2), neither any LP Entity nor
National Post is a party to or bound by any collective agreement, labour
contract, letter of understanding, memorandum of understanding, letter of
intent, voluntary recognition agresment, or other legally binding
commitment to any labour union, trade union, employee association or
similar entity in respect of any Employees...

P.OL7

Schedule 7.6(2) includes the most recent collective agrecement between The Gazelie

and the CEP dealing with the typographers and which in turn includes the 1982 and 1987

Agreements.

{c) The Québec Labour Code

[44]

Scction 45 of the Québec Labour Code provides:

The alienation or operation by another in whole or in part of an
undertaking shall not invalidate any centification granted under this Code,
any collective agreement or any proceeding for the securing or for the
making or carrying out of a collective agreement.

The new employer, notwithstanding the division, amalgamation or
changed legal structure of the undertaking, shall be bound by the
certification or collective agresment as if he were named therein and
shall be ipso facto a party to any proceeding relating thereto, in the place
and stead of the former employer,

(d) Claims Procedure

{45]

As mentioned, the Amended Claims Procedure Order was granted on May 17, 2010.

It delineated, amongst other things, how proofs of claim in the CCA4 proceedings were to be

filed by creditors and how certain claims were to be excluded from the procedure. An

Employee Claim consisted of “any claim by an employee or former employee of the LP

Entities arising out of the cmployment of such employec or former employee by the LP

Entitics that relates to a Prefiling Claim or a Restructuring Period Claim other than an

Excluded Claim or any employee-related liabilities that are being assumed by the Purchaser

pursuant to the Purchase Agreement.” Excluded Claims included *“all Grievances or claims

that can only be advanced in the form of a Grievance pursuant to the terms of a collective

bargaining agrecment™,

Grievance was defined as meaning “all grievances filed by
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bargaining agents (the “Unions™) representing unionized employees of the LP Entitics, or

their members, under applicable collective bargaining agreements”,

[46] Mr. Di Paulo and Ms, Blondin filed claims for $6,604,376.80 and $6,431,536.80
respectively. CEP also filed a claim on behalf of the remaining 9 typographers on a without
prejudice basis so as to preserve their rights. Each claim amounted to $500,000.

(e} LP Entities™ and Monitor’s Correspondence on Claims Procedure

[47] On May 31, 2010, counsel for the LP Entitics, Sven Poysa of Osler, Hoskin &
Harcourt LLP, wrote to counsel for Mr. Di Paulo and Ms. Blondin stating:

“The Claims Procedure Order excludes certain claims from the Claims
Procedure, including claims arising from grievances filed by bargaining
agents (the “Unions”) representing unionized employees of the LP Entities, or
their members, under applicable collective barpaining agreements. Holders
of Excluded Claims (as defined in the Claims Procedure Order) are not
included in the Claims Procedure and can proceed to advance such claims
outside of the Claims Procedure in the ordinary course. The above Grievance
Matter is properly characterized as an Excluded Claim. Accordingly, your
claim will not be included in the Claims Procedure.”

(48] Mr. Poysa went on to state that the APA had been approved by the court and the

Purchaser would be assuming certain liabilities of the LP Entities on closing “which may

include the Grievance Matter™.

[49]1 On July 14, 2010, Quebee counsel acting on behalf of 9 typographcrs filed a proof of
claim to preserve their clients’ rights. In response, the Monitor’s counsel wrote that pursuant
to the APA, the Respondent Purchaser had agreed to purchase substantially all of the assets
and assume substantially all of the liabilities of the LP Entities. Counsel wrote:

“The Claims Procedurc Order excludes certain claims from the Claims
Procedure, including claims arising from grievances filed by bargaining
agents (the “Unions™) representing unionized employees of the LP Entitics, or
their members, under applicable collective bargaining agreements which are
Assumed Liabilities under the APA, Holders of Excluded Claims (as defined
in the Claims Procedure Order) are not included in the Claims Proccdure and
can proceed to advance such claims outside of the Claims Procedure in the
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ordinary course which in the case of Assumed Liabilities is against the
Purchaser,

In your lettcr of July 14, 2010, you stated that you were of the view that your
clicnts’ claim was an Excluded Claim. If your position rcmains that yout
clients’ claim is an Excluded Claim, you must withdraw the claim from the
Claims Procedure and pursue your claim against and through the Purchaser.
Please note that il you withdraw your claim from the Claims Procedure and
are ultimately unsuccessful in establishing that your claim is an Assumed
Liability under the APA, you will not be able to share in the distributions to
be made under the Plan to the LP Entities’ creditors.”

Issue

[50) I must determine whether the claims asserted against The Gazette by the Moving
Partics have been assumed as liabilities by thc Respondent Purchaser under the APA and
whether they are Excluded Claims under the Amended Clalms Procedure Order.

Positions of the Parties

[51] In brief, the positions of the parties arc as follows. The Moving Party Union submits
that the claim is an Excluded Claim according to the definitions contained in the Amended
Claims Procedure Order and that this view is shared by both counsel to the LP Entities and

counscl to the Monitor,

[52] In addition, the Union states that the claim is an Assumed Liability under the APA.
The APA provides that the Liabilities of the LP Entities relating to the Transferred Employees
and other Liabilities as specifically provided for under the APA are to be assumed by the
Purchaser. Section 5.4 of the APA provides that the Purchaser shall be bound as a successor
cmployer to such collective agreements to the extent required by Applicable Law. This
means that the Purchaser assumes all collective agreement liabilities. This is confirmed by
Schedule 1.1(63) of the APA which excludes all liabilities except those required by any
collective agreement and also by the provisions of the Quebec Labour Code.
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153} The Union also submits that past judicial consideration and equity support the Union’s
interpretation and position. Lastly, and in the alternative, the 5 remaining typographers are
clearly within the ambit of Assumed Liabilities under the APA.

(54] The position of Mr. Di Paulo and Ms. Blondin is similar to that of the Union.
Additionally, they submit that the Purchaser is bound by the obligations of the LP Entities
found in the 2010-2017 collective agreemeni which again includes the 1982 and 1987
Agreements both of which provide that they are binding on third party purchasers and also as
a result of the application of the Quebec Labour Code.

[55] The Respondent Purchaser takes the position that the lability of The Gazcttc
represents a pre-filing civil liability for damages for breach of contract and is not in the nature
of a grievance. Secondly, the claims of the Moving Partics do not fall within the definition of
Assumed Liabilities contained in the APA. Furthermore, as litipation, the claims are
cxpressly excluded from the ambit of the APA. Such an interpretation is consistent with the
overall interpretation of the APA read as a whole. Similarly, the claims for damages do not
arise as successor employer obligations under the collective agreement. The Respondent

Purchaser has never had any involvement with or connection to the claims of the

typographers.

Discussion

[56]  The claims of the Moving Parties that ate in issue represent in part damages consisting
of wages and benefits that would have been paid to the typographers had The Gazette
participated in the final best offer procedure set forth in the 1987 Agreement. The damages
flowed from a breach of the Agreement at a time when the old collective agreement had
expired and a new collective agreement had not yet been negotiated. As noted by the Quebec
Court of Appeal in 1999 and 2003, the dispute fell within the parameters of the Code of Civil

Procedure that governs civil actions in the Province of Quebee.

{57] The arrangement ncgotiated by the Union and The Gazette was umisual, It was
designed to provide protection to the typographers in exchange for which The Gazette was

free 10 proceed with the technological changes it desired unencumbered by a resistant union
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and typographers. Due to the applicable law then in force, a collective agrecment could not
exceed three years in duration. The 1982 and 1987 Agreements were negotiated to provide
for scamless protection for the workers. They would cover any hiatus between collective
agreements and were incorporated into every subscquent collective agreement, Based on the
decisions of the Quebec Court of Appeal in 1999 and 2003, the claims of the Moving Parties
are not technically gricvances although their origins are tied 1o the collective apreements
negotiated by the Union and The Gazette.

(58] I do note that the Quebec Court of Appeal treated the Agreements as hybrid creatures.
In 1991, the Court stated that the Agreements encompassed all typographers including those
who were not signatories. As J. A. Rothman stated, the Entente or the 1982 Agreement was
not simply a “civil contract”. In contrast, Yves-Maric Morissettc J.A. described the
disagreements relating to the 1982 and 1987 Agreements as being disputes within the
meaning of the Code of Civil Procedure,

(a) Transferred Employces

[591 The APA contemplates that the Purchaser will continue to operate all of the busingsses
of the LP Entities in substantially the same manner as they had been operated and would offer
employment 0 substantially all of the employees of the LP Entities. The existing collective
agregments including that governing the typographers will continue.

{60]  As part of the purchase transaction, the Purchaser agreed to assume certain liabilitics
and indeed the purchase price included the amount of the Assumed Liabilitics. The Assumed
Liabilities expressly included the liabilities of the LP Entities relating to the Transferred
Employees. Liabilitics are given a very broad definition in the APA, They encompass all
obligations and other liabilities whether absolute, accrued, contingent, fixed or otherwise, or

whether due or to become due.

[61] One must then consider who is included in the definition of Transferred Employees.
Transferred Employees include Union Employees in respect of which a collective agreement
is in force or has expired.
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[62] This then leads one to the definition of Union Employees. Union Employees consist
of active employees and employees on approved leaves of absence who are part of a
bargaining unit in respect of which there is a collective agreement. This definition causes me
to conclude that under the APA, as active employees, Mr. Di Paulo and Ms. Blondin are
Transferred Employees and The Gazette's liability to them is assumed by the Respondent
Purchaser as is the liability to the other four typographers who were not retired or who had not
resigned as of the date of the closing of the APA.

[63] In my view, the description of Excluded Liabilitics found in the APA does not detract
from this conclusion. Firstly, the Assumed Liabilities are specifically enumerated. Secondly,
Excluded Liabilities means all Liabilities of the LP Entities other than the Assumed
Liabilities. Thirdly, the exclusions themselves expressly except liabilities of the Transferred
Employees. Even if one were to aceept that the language of the litigation exception is broad
enough to encompass the Moving Parties’ claims, it does not overcome these other explicit

provisions,

[64] It seems to me clear therefore that the parties to the APA intended that the Assumed
Liabilities would extend to cover liabilitics relating to the Transferred Employees. This
would cover the typographers stifl employed by the LP Entities and would cover “liabilities
rclating to them” as stated in section 1.1(19)(iii) of the APA, T would also add that the third
party provision contained in the APA does not serve to relieve the Respondent Purchaser from
these obligations.

[65] This conclusion is also consistent with the Amended Claims Procedure order. Under
paragraph 21 of that order, the LP Entities are to deliver a LP Entitics’ claims package to each
LP Creditor with an Employee Claim as soon as practicable. Employee Claim is defined as
“any c¢laim by an employce or former employee of the LP Entities arising out of the
employment of such employee or former cmployee by the LP Entities that relates (o a
Prefiling Claim or a Restructuring Period Claim other than an Excluded Claim or any
employee-related liabilities that are being assumed by the Purchaser pursuant to the Purchasc

Agreement.” It is therefore clear that the claims process did not apply to employee related
liabilities assumed by the Purchaser,
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[66] Tn conclusion, The Gazette's liability to the Transferred Employees is assumed by the
Respondent Purchaser. The Transferred Employces include Mr, Di Paulo, Ms. Blondin and
the four other typographers who had not retired or resigned as of the closing of the APA.
They need not participate in the CCAA claims procedure.

(b) Remaining Typographers

[67] The next issuc to consider is whether The Gazette's liability to the remaining five
typographers who retired or resigned before the closing of the APA is assumed by the
Respondent Purchaser. Certainly they are not Transferred Employees within the definition of
the APA. Similarly, they are not captured by Article 5 which addresses Employees who are
actively at work or on 2 leave of absence. Tt is possible to argue that the definition of
Assumed Liabilities extends to include the remaining typographers, however, in my view, this
is straining the interpretation of the APA and does not accord with the intention of the
contracting parties. Dealing firstly with section 1.1(19)(ii) of the APA, while the ¢ollective
agreement which includes the 1982 and 1987 Agreements is an Assumed Contract within the
meaning of the APA, any obligation to the remaining typographers accrued duc well before
the Acquisition Date, Similarly, the remaining typographers’ claims arc not within section
1.1{19) (iv) of the APA as the liability is not specifically provided for under the APA. Rather,
the remaining typographers are specifically addressed in the provisions of the APA dealing
with Excluded Liabilities, Schedule 1.1(63) expressly provides that all Liabilities of any kind
in respect of former employees are excluded (other than pension plans). It seems to me
therefore, that the claims advanced by the CEP on behalf of the remaining typographers do
not represent liabilities that are assumed by the Respondent Purchaser pursuant to the
provisions of the APA.

[68]  As for the provisions of the Amended Claims Procedure QOrder, it excluded claims
that could only be advanced as a grievance or in the form of a grievance pursuant to the terms
of a collective bargaining agreement. The claims asserted by the CEP on behalf of the
remaining typographers do not fall within that description. Accordingly, they may be
submitted and disposed of in accordance with the Amended Claims Procedure Order.
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Conclusion

[69] In conclusion, the claims of the Tramsferred Employee typographers are Assumed
Liabilitics within the meaning of the APA and those typographers need not participate in the
claims process. The claims of the remaining typographers are not and their claims may be
submitted and disposed of in accordance with the Amended Claims Procedure Order.
Accordingly, the motion brought by the Moving Parties Di Paulo and Blondin is granted. The
motion brought by CEP is grantcd insofar as it relates to the other Transferred Employees and
is otherwis¢ dismissed. The Monitor is to establish a reserve for the ¢laims of all of the
Moving Partics unti! the requisite time for any appeals has expired.

W‘@{M M J

Pepz(li J.
Released: Janvary 5, 2011
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Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE } WEDNESDAY, THE 5TH
)
MADAM JUSTICE PEPALL )} DAY OF JANUARY, 2011

BETWEEN:

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, ¢, C-36, AS AMENDED

. ANDIN THE MATTER OF A PLAN OF COMPROMISE

.. OR ARRANGEMENT OF CANWEST PUBLISHING INC//
.. PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.
AND CANWIEST (CANADA) INC.

Applicants
ORDER

THIS MOTION, made by Communications, Energy and Paperworkers’ Union of
Canada, Local 145 (“CEP”) for an Order declaring that the claims described in the proof of
claim submitted by CEP to FTI Consulting Canada Inc. (the “Monitor”) on July 14, 2010 (the
“Proof of Claim”) are Assumed Liabilities assumed by Postmedia Network Inc. (the
“Purchaser”) pursuant to the Asset Purchase Agreement dated May 10, 2010 (the “APA™)
entered into with Canwest Publishing Inc., Canwest Limited Partnership, and certain related

entities, was heard on December 10, 2010, at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Eriberto Di Paclo sworn December 2, 2010, the
Affidavit of Rita Blondin sworn December 2, 2010, the Affidavit of Don McKay sworn
December 2, 2010, and the Affidavit of Eilecen Flood sworn December 5, 2010, and on
hearing the submissions of the lawyers for Eriberto Di Paolo and Rita Blondin, CEP, the

Purchaser and the Monitor:



ASSUMPTION OF CLAIMS

I THIS COURT ORDERS AND DECLARES that the claims of Pierre Rebetez, René
Brazeau, Michael Thomson and Uhmed Gohil, the typographers who were not retired or who
had not resigned as of the date of the closing of the APA (collectively, the “Transferred
Employees™), against The Gazette for lost salaries and benefits resulting from The Gazette’s
tack of participation in an exchange of last final best offers (“LFBOs™) pursuant to the
tripartite agreements entered into in 1987 by The Gazette, CEP and the Transferred
Employees after the Transferred Employees and CEP demanded on April 30, 1996 an
exchange of LFBOs (as describedin the Proof of Claim) (the “Transferred Employees’
Claims™) are Assumed Liabilities within the meaning of the APA, provided that nothing in
this Order shall be determinative of the quantum or validity of the Transferred Employees’
Claims or affect the Purchaser’s right to set-off any claims of the Purchaser against the
Transferred Employees, including, without limitation, The Gazette’s claims for salary and
benefits paid to the Transferred Employees for the period running from February 5, 1998 to
October 30, 1998.

2. THIS COURT ORDERS AND DECLARES that the claims of JP Martin, Marc
Tremblay, Leslie Stockwell, Robert Davies and Horrace Holloway, the typographers who
were retired or who had resigned as of the date of the closing of the APA (collectively the
“Non-Transferred Employees™), against The Gazette for lost salaries and benefits resulting
from The Gazette’s lack of participation in an exchange of LFBOs pursuant to the tripartite
agreements entered into in 1987 by The Gazette, CEP and the Non-Transferred Employees
after the Non-Transferred Employees and CEP demanded on April 30, 1996 an exchange of
LFBOs (as described in the Proof of Claim) (the “Non-Transferred Employees’ Claims”) are
not Assumed Liabilities within the meaning of the APA,

3. THIS COURT ORDERS that the Non-Transferred Employees’ Claims shall be
disposed of in accordance with the Amended Claims Procedure Order granted by this Court

on May 17, 2010,



RESERVE FOR CLAIMS

4, THIS COURT ORDERS that the Monitor is directed to establish a reserve in an
amount sufficient to satisfy the full amount of the Transferred Employees’ Claims and of the

Non-Transferred Employces’ Claims until the requisite time for any appeal has expired.

W}.D,

ENTEHED AT/ INSCENT A TORONTO
ON / BOOK NCQ:
LE 7/ DANE LE REGISTRE NO.:

APR 19 2011

PER/ PAH:{%:/-
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C,
1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGMENT OF
CANWEST PUBLISHING INC/PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC., AND CANWEST (CANADA) INC,
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COUNSEL: Fred Myers and Caroline Descours, counscel for Postmedia Networks Inc.
Douglas J. Wray, Jesse B. Kugler and P. Grenier, counsel for the
Communications, Energy and Paperworkers Union of Canada, Local 145
Maria Konyukhova, for the Monitor

REASONS FOR DECISTON

PEPALL .

Relief Requested

11] Postmedia Network Inc. (“Postmedia™) requests an order:

(a) declaring that the method for the calculation of the claims of J.P. Marlin, Marc
Tremblay, Leslie Stockwell, Robert Davies and Horrace Holloway (the “Retired
‘T'ypographers™) against the Applicants has previously been determined in a
commercial arbitration award dated January 21, 2009 and that the Retired
Typographers are bound by that award which establishes and limits their claim
entitlement to the payment of salary and benefits for the period between May,
1999 and January 21, 2000 subject to the overpayment of salary and benefits that
were paid to the Retired Typographers by The Gazette for the period belween
February 5, 1998 and October 30, 1998;

(b}  declaring that as a result, the only issues to be determined by the Claims OQfficer
under the Amended Claims Procedure Order dated May 17, 2010 are the
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quantification of the Retired Typographers’ salary and benefits for the period
between May, 1999 and January 21, 2000; the quantification of the applicable set
off of The Gazette's overpayment; and the net amounts, if any, remaining due to
the Retired Typographers or due from them; or

(c)  in the alternative, in the event that the award is held not to be determinative of the
valuation of the claims, an order pursuant to, infer alia, s. 11 and 5. 17 of the
Companies' Creditors Arrangement Act (*CCAA”) referring all questions of
liability and quantum in respect of the Retired Typographers’ claims to the
Quebee Superior Court and the arbitration proceedings already underway in
Quebee to be heard in conjunction with the ongoing litigation by six other
Typographers (“the Assumed Typographers™) whose claims against The Gazette
ware assumed by Postmedia pursuant to court otder dated January 5, 2011;
provided, however, that the referred proceeding shall not result in a judgment or
enforecable claim against Postmedia but shall only form the quantification of the
Retired Typographers’ claims as filed in these proceedings.

Factual Backeround

[2] My reasons for decision of January 3, 2011 provided details of the history of the dispute
between the Typographers and The Montreal Gazette which I do not propose to recite for the
putposes of this motion although through necessity, some facts will be repeated.

(a) Court Orders

[3] The Applicants, Canwest Publishing Inc., Canwest Limited Partnership, and certain
refated entities (the “LP Entities”) filed for CCAA protection and on January 8, 2010, T granted
an Initial Order,

{4]  On June 18, 2010, I granted an order sanctioning the Plan proposed by the TP Entities.
Al of the operating asscts of the LP Entities were transferred to the Purchaser, Postmedia, on
July 13, 2010,

{5} On July6, 2010, I granted an Administrative Regerve and Transition Order which,
amongst other things, established an administrative reserve and expanded certain powers of the

Monitor following the implementation of the Plan.

[61 On April 12, 2010 and May 17, 2010, I granted a Claims Procedure Order and an
Amended Claims Procedure Order respectively. Amongst other things, the Orders called for
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claims and established the claims procedure for the identification and quantification of claims

against the LP Entities.

()  CEP Proof of Claim and the Decision

[7 On July 14, 2010, the Communications, Energy and Paperworkers Union of Canada
(“CEP™) filed a proof of claim on behalf of nine of the LP Entities’ Typographers. CEP claimed
$500,000 in respect of each of the Typographers and did not provide any additional details in
connection with their claims. In the cover letter dated July 14, 2010 enclosing the proof of
claim, CEP's counscl stated:

“Our clients arc employees of The Gazette and are owed money for
unpaid salary. Please note that an arbitrator is seized of the claim. His
latest decision in this regard is enclosed with the present letter. Please
note however that this decision is being contested in front of the Superior
Court of Quebec.”
The letter enclosed the decision of Asbitrator Andrc Sylvestre dated January 21, 2009 (the

“Decision™).

[8]  The Decision addressed a June 4, 1996 grievance filed by CEP on behalf of the
Typographers relating to The Gazette’s refusal to exchange last, final and best offers foliowing a
breakdown of negotiations for a new collective agreement. Arbitrator Sylvesire had (o determine
whether the lockout of the Typographers was unduly prolonged as a result of The Gazette’s
refusal to submit ity last {inal best offers as requested by the union before a certain deadline. He
determined The Gazette’s lability to the Typographers under the legal test established by the
Qucbece Court of Appeal in its earlier decisions. While Arbitrator Sylvestre found and ruled that
the Typographers were entitled to damages for the ninc month period from May, 1999 to
January, 2000, he did not order this amount to be paid. The reason he gave was that while
various court proceedings were being pursued, The Gazette had overpaid salaries and benefits
between February 5 and October 30, 1998 and in February 2001, it had commenced a civil action
to be reimbursed for these amounts. Its claim had been referred to Arbitrator Sylvestre for
adjudication, As The Gazette’s claim for rcimbursement was outstanding, Arbitrator Sylvestre

wished to give the parties an opportunity to scttle their issues. As such, in his Decision,



JUL-28-2011 08:58 JUGDES ADMIN RM 170 416 327 B4iY P.006-014

Page: 4

Arbitrator Sylvestre did not order the Gazette to pay the nine months of damages he had

determined werc due to the T'ypographers.

[9] A settlement did not occur and on April 16, 2009, CEP brought a proceeding before the
Quebec Supcrior Court to set aside the Decision. The proceeding is referred to as a motion in
annulment and, based on the evidence before me, is similar 10 a motion to set aside an arbitration
award pursuant to section 46 of Ontario’s Arbitration Act, 1992. The proceeding is not an appeal
on the merits of Arbitrator Sylvestre’s Decision. In the 2003 Quebec Court of Appeal decision,
the Court wrote that on a request for annulment of an award, a judge “cannot enquire into the
merits of the dispute, and it is impossible for the parties to an arbitration agreement to contract
out of this rule...By cstablishing that thesc legal decisions are final and without appeal, the Code
reinforces the autonomy of the arbitration procedure and its conduct. By limiting the grounds for
annulling or refusing the homologation of an award, the Code reinforces the autonomy of the

» 1

arbitration process and its outcome.

[10] The motion in anmulment was stayed as a result of the operation of the CCAA Initial
Order. No one ever moved to lift the stay so as to pursue the motion in annulment nor did The

(Gazette pursue its claim.

(¢y  Court Dircctions Order

j11]  In December, 2010, the Typographers sought this Court's instructions and dircctions with
respect to the proper characterization of the Typographers’ claims, On Januoary 5, 2011, I
released Reasons for Decision on whether claims of Typographers who worked at The Gazette
were cxcluded from the claims process in the CCAA4 proceedings. I determined that liabilities
relating to active employees or transferred employees (the “Assumed Typographers™) had been
assumed by the Purchaser, Postmedia, and were excluded from the claims process and that
liabilities relating to the five Typographers who were retired or who had resigned (the “Retired

Typographers™) were not. Those claims were encompassed by the claims procedure in the

' At para 43.
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CCAA proceedings. This meant that the Assumed Typographers would continue with whatever

proceedings they felt were appropriate in the Provinee of Quebec and that the CEP would pursue
the Retired Typographers’ proof of claim that was filed in July, 2010, in the CCAA proceedings.

Lcave to appeal that decision was not sought by anyone,

[12] As part of the LP Entities” Plan transaction, The Gazetic’s claim was acquired by
Postmedia. Additionally, the Plan contained rcleases of the Applicants, Accordingly, if the
Retired Typographers were to scck to proceed with the motion in annulment in Quebec, an
argument could be advanced that they were precluded from doing so as a result of the releases.
As noted by counsel for Postmedia, the Assumed Typographers are not bound by the Plan or the

releascs.

[13] The claims of the Retired Typographers have not yct been referred to a Claims Officer or
to the Court for resolution as provided for in paragraph 14 of the Amended Claims Procedurc
Order.

(d)  Settlement Discussions

[14] Subscquent to the release of the January 5, 2011 Reasons for Deeision, counsel for
Postmedia and CEP engaged in seltlement discussions with respect to all '1'ypog.raphcrs
represented by CEP?, Any settlement involving the claims of the Retired Typographers was
subject to approval by the Monitor, The settlement efforts were unsuccessful, Subsequently, the
Monitor and CEP commenced settlement discussions with respect to the claims of the Retired
Typographers. As of the date of the motion, the claims of the Retired Typographers had not been

settled but ¢counsel for the Monitor advised the Court that settlement negotiations were ongoing.

[15] On April 5, 2011, during the course of settlement discussions between the Monitor and
CEP, CEP’s counscl delivered a breakdown of the quantum of the Retired Typographers® claims.
The description referred to two grievances: the 1996 grievance and another grievance submitted

on July 14, 2000, The reference to the 2000 grievance delivered to the Monitor on April 5, 2000

* Some of the Assumed Typographers are not represented by CEP.
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was the first time CEP had expressly mentioned the 2000 grievance in the context of the proof of
claim of $500,000 per Typographer. CEP is claiming $417,864 for each of the Retired
Typographers in respeet of the 1996 grievance and $143,208 for cach of the Retired
Typographets in respect of the 2000 grievance for a total claim of $561,072 per Retired
Typographer. This is in excess of the $500,000 amount claimed for cach Typographer by CEP in
its original proof of claim filed in July, 2010.

{16] In accordance with the Plan, the Monitor reserved 55,490 shares in the Disputed Claims
Reserve for the claims of the Retired Typographers. This reflected the amount of the claims of
$500,000 per Retired Typographer as submitted in the proof of claim of July, 2010. These are
the only shares now remaining in the Disputed Claims Reserve, all other distributions having
been effected.

{17] The Monitor takes the position that any claims relating to the 2000 grievance are claims
that ate barred by the provisions of the Amended Claims Procedure Order. The Monitor states
that if Postmedia i3 unsuccessful in its request for relief and the Monitor and CEP are
unsuccessful in reaching 2 settlement of the Retired Typographers’ claims, the Monitor will refer
the claims of the Retired Typographers to a Claims Officer or the Court and at that time will be
advancing a claims bar defence with respect to the Retired Typographers’ claims relating to the

2000 grievance.

Positions of Parties

[18] Although the Retired Typographers’ claims have not yet been referred to a Claims
Officer, Postmedia requests that T define the mandate of the Claims Officer. It submits that the
scope and cxtent of the Retired Typographers” damages has been determined in proceedings that
are binding upon them and all that remains is an arithmetical exercise of calculating the damages
and applying any available setoff. It argues that the nature and scope of the damages and the
duration of the period for which they are duc have been finally determined by the Quebec
arbitrator and courls and cannot be relitigated. The only matters to be determined by the Claims

Officer are the exact amount of those damages and the amount owed by setoff or counterclaim.
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Alternatively, Postmedia submits that the proceedings should be referrcd to the Quebec courts
and heard with the claims of the Assumed Typographcts.

[19] CEP is the representative of all of the Retired Typographers. It opposes the relief on the
grounds that: Postmedia lacks standing; the motion is premature and constitutes an improper
collateral attack on the Typographers’ April 2009 motion for annuiment of the arbitral award;
and the liability and quantum issues underlying the claims filed have not been finally decided

and res judicata is inapplicable.
[20] The Monitor takes no position.

[21] During argument of this motion, I enquired as to whether those appearing were interested
in a judicial settlement conference to help in resolving their disputc. Based on the response, I did
arrange for a judge to assist in this regard, Many days after the motion was argued, I was advised
that not all of the stakeholders wished to participate at this stage of the proceedings, If they
should change their view, the Monitor’s counsel should contact me and T will renew the

settlement initiative.

Discussion

[22] The practical issue before me is to ensure a process that reduces the risk of inconsistent
results but which is fair and expeditious for those remaining in the CCAA process. T must also be

mindful of the objectives that underlic a CCAA proceeding,

[23] The Ontario proceeding could be staycd pending the outcome of the Assumed
Typographers’ claims and the claim of The Gazette. This would avoid inconsistent results but
would compel the Retired Typographers to wait for resolution of their CCA4 claims and any
distribution. The CCAA claims procedure is summary in natwre - in stark contrast to the
proceedings in which the Typographers and The Gazetie bad been involved. While clearly
inconsistent results would be avoided by staying the Ontario claim pending resolution of the
dispute between the Assumed Typographers and Postmedia in Quebee, in my view it would be
unfair to thrust the remaining Retired Typographers into that maelstrom. They are retired or bave

resigned from their cmployment with The Gazetie, are entitled to have their claims addressed
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summarily, and to rely on my directions order which authorized them to proceed with their proof
of claim. For the same reasons, ] am not prepared to refer the matter to the Quebge Superior
Court and Arbitrator Sylvestre. The dispute between Postmedia and the Assumed Typographers,
some of whom are not represented by CEP, may well be protracted which would be consistent
with the history of the dealings between The Gazettc and the Typographets. 1 have no
confidence that the claims of the Retired Typographers would be dealt with cxpeditiously if

addressed in conjunction with those of the Assumed Typographers.

[24] 1 accept CEP’s submission that this motion is premature as the claims of the Retired
Typographers have not yet been submitted to a Claims Officer or to the Court for determination.
In addition, clearly the Monitor's report contemplates the possibility of further settlement
discussions between the Monitor and the Retired Typographers, That said, in the interests of
judicial economy, it makes sense to provide some direction on the mandate of the Claims Officer
if appointed. As such, I will consider the issues of standing and issue estoppel. Lastly, [ will
address the appropriate procedure for CEP’s claim relating to the July 14, 2000 grievance.

()  Standing

[251 Postmedia owns the sct off claim of The Gazette and section 36 of the Claims Procedure
Order allows for setoff against payments or other distributions to be made pursuant to the Plan,
Postmedia’s shares are the value being distributed to creditors under the Plan, Lastly, pursuant
to the provisions of the Plan, the treatment of the Retired Typographers’ claims are final and

binding for all purposes and enure to the benefit of Postmedia. In these circumstances, Postmedia

does have standing to bring this motion.

(b)  Issue Estoppel

[26] The Supreme Court of Canada in Danyluk v. Adinsworth Technologies Inc.’ established

the three preconditions to the operation of issue cstoppel:

(i)  the samc question has been decided;

7 [2001) 2 S.C.R. 460 at p. 477,
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(i)  the judicial decision which is said to create the estoppel was final; and

(iii)  the parties to the judicial decision or their privies were the same persons as the
parties to the proceedings in which the estoppel is raised or their privies.
[27] Even if the three preconditions are met, a court must siill decide whether, as a matter of

discretion, issue estoppel ought to be applied.

[28] With teference to administrative decisions, Binnie J. in Danyluk wrote that the objcctive
is to balance faitness to the parties with the protection of the administrative decision-making
process, whose integrity would be undermined by too readily permitting collateral attack or

relitigation of issues once decided.”

[29] The issue engaged by this case is the second precondition which relates to finality. In
The Doctine of Res Judicala in Canada’, the author, Donald J. Lange, writes that there is an
unresolved conflict in the Jaw relating o the cffect of the appeal process on the finality of a
decision for the purpose of issuc cstoppel. He reviews numerous decisions that hold that a
pending appeal does not preclude the application of issue estoppel and others that do, He also
refers to Supreme Court of Canada obiter dicta and particularly Toronto (City) v. CUPE, Local
79% in which Arbour J, wrote:

“A decision is final and binding on the parties only when all available
reviews have been exhausted or abandoned.”

(30] In 2008, in R v. Mahalingan’, Charron J. for the minority wrote:

Determining whether a deciston is final for the purpose of issue estoppel
has raised some controversy in the case law, even in the context of civil
litigation. For example, the law does not appear settled concerning the
effcct of the appeal process on the question of finality.

* Ibid, at p. 475.

® LexisNexis Canada Inc. 2010 (3d) at p.9%.
€[2003] 3 8.C.R. 77 at p. 107,

12008) $.C.J. No. 64 at para, 134,
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[31] The question before me is whether the motion in annulment is in the nature of a review

that has not yet been exhausted or abandoned. In its 1999 decision, the Quebec Court of Appeal
described the article of the Quebec Civil Code of Procedure (“*CCP”) on which the Retired
Typographers’ challenge is based.

This article [947 C.C.P.] states that an application for canccllation is the
only recoursc possible against an award made under an arbitration clause.
Cancellation is obtained by motion to the court or by opposition 10 a
motion for homologation. The court to which the application is made
cannot enquire into the merits of the dispute (articles 946.2 and 947.2
C.C.P.). It can only cancel or set aside the award if it is established under
article 946.4 C.C.P. that:

)

)

€)

4

&)

one of the parties was not qualified to cnter ioto the arbitration
agrecment;

the arbitration agreement is invalid under the law elected by the
partics or, failing any indication in that rcgard, under the laws of
Quebec;

the party against whom the award is invoked was not given proper
notice of the appoimtment of an arbitrator or of the arbitration
proceedings ot was otherwise unable to present his case;

the award deals with a dispute not contemplated by or not falling
within the terms of the arbitration agreement, or it contains decisions
on matters beyond the scope of the agreement; or

the mode of appointment of arbitrators or the applicable arbitration
procedure was not observed.®

[32] In the Quebec Court of Appeal’s 2003 decision, the Court referred to the motion to annul
provision in the Quebee Code of Civil Procedure and noted that atticle 947 stated that the only

possible recourse against an arbitration award was an application for its annulment. By virtue of

article 947.2 and 946.2, a court could not enquire into the merits of a dispute. The Court of
Appeal stated:

¥ At page 21,
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“By establishing that these legal decisions are final and without appeal the Code
reinforces the autopomy of the arbitration procedure and its conduct. By limiting the
grounds for annulling or refusing the homelogation of an award, the Code reinforces the
autonomy of the arbitration process and its outcome.”

[33]  As a result of Arbitrator Sylvestre’s September 28, 2000 decision and the Quebec Court
of Appeal’s August 6, 2003 decision, clearly CEP and the Retired Typographers are estopped

{rom rejitigating the following:

(i} the description of the heads of damages, They are limited to salaries
and benefits set forth in the applicable collective agreement; and

(ify the endpoint for the calculation of damages which is Janmary 21,
2000.

[34] In my view, the motion in annulment is in the nature of a review as contemplated by
Arbour I. in Toronto (City} v. CUPE, Local 79", That said, this does not mean that the Retired
Typographers are at liberty to relitigatc the entire proccedings. Rather, the Claims Officer
should be limited by the determination of the nine month period of damages previously
established by Arbitrator Sylvestre bul subject to consideration of whether the motion in
annulment is meritorious based on the evidence presented. If it is meritorious, the Claims
Officer would be at liberty to authorize the Retired Typographers to bring a motion before me
seeking 1o lift the stay or to make any other order he felt was appropriate. [f the motion in
annulment is not meritorious, the Claims Officer would simply quantify the Retited
Typographers® salary and benefits for the period between May, 1999 and January 21, 2000. The
claims officer should also consider any appropriate claim for setoff. This is consistent with the
broad definition of “claim” and the description of the Claims Officer’s powers found in the
Amended Claims Procedure Order, While recognizing that there is some possibility that different
results may ensue for the Assumed Typographers on the one hand and the Retired Typographers
on the other, it seems to me that this determination is fair and is in keeping with both the
objectives of the CCAA and the summary procedure provided for by my earlier orders.

* At para 43.
1% 12003] 3 $.C.R. 77 at p. 107.
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(2) Claim Relating to July, 2000 Grievance

[35] As for the claim relating to the July, 2000 grievance, as submitied by the Monitor, if the
CEP claim is submitted to a Claims Officer, the Monitor proposes to take the position that CEP’s
claim in that regard is barred by the provisions of the Amended Claims Procedure Order. In my

view, that is an appropriate procedure.
Conglusion

{36] Inconclusion, I have not granted the full relief requested by Postmedia but have provided
directions to guide the parties in the resolution of the Retired Typogtaphers’ ¢laims. If any other
issues need to be addressed, | may be spoken to at a 9:30 am appointment.

Released: July 28, 2011
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Court File No. CV-10-8533-00CL

: ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE ) THURSDAY, THE 28TH

)

MADAM JUSTICE PEPALL )} DAY OF JULY, 2011

BETWEEN:

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWEST PUBLISHING INC./
PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.
AND CANWEST (CANADA) INC.

Applicants

ORDER

THIS MOTION, made by Postmedia Network Inc. (“Postmedia™) for an Order:

a)

b)

declaring that the method for the calculation bf the claims of JP Martin, Marc
Tremblay, Leslie Stockwell, Robert Davies and Horrace Holloway (collectively,
the “Retired Typographers™) against the Applicants has previously been
determined in a.commercial arbitration award dated January 21, 2009 (the
“Arbitral Award™), and that the Retired Typographers are bound by that Arbitral
Award which establishes and limits their claim entitlement to the payment of
salary and benefits for the perioa between May, 1999 and January 21, 2000 subject
to the overpayment of salafy and benefits that were paid to the Retired
Typographers by The Gazette for the pericd between February 5, 1998 and
October 30, 1998}

declaring that as a result of (a) the only issues to be determined by the Claims
Officer under the Amended Claims Procedure Order dated May 17, 2010 (the
“Amended Claims Procedure Order”) with respect to the Retired Typographers’

claims are:



(i)  the quantification of the Retired Typographers’ salary and benefits for
the period between May 1999 and January 21, 2000;

(i)  the quantification of the applicable setoff of The Gazeite’s overpayment
of salary and benefits for the period between February 5, 1998 to
October 30, 1998; and

(iii)  the net amounts, if any, remaining due to the Retired Typographers or

due from the Retired Typographers; or

¢) 1n the alternative to (a) and (b), in the event that the Arbitral Award is held not to
be determinative of the valuation of the claims of the Retired Typogra;ﬂhers in
these proceedings, an Order pursuant to, ini‘er alia, sections 11 and 17 of the
Companies’ Creditors Arrangement Act, R.S.C., c. C-36, as amended (the
“CCAA”), referring all questions of liability and quantum in resﬁe'ct of the Retired
Typographers® claims to the Québec Superior Court and the arbitration
proceedings already underway in Québec to be heard in conjunction with the
ongoing litigation by six other typographers (the “Assumed Typographers™) whose
claims against The Gazette were assumed by Postmedia pursuant to an Order of
this Court made on January 5, 2011; provided, however, that the referred
proceedings shall not result in a judgment or enforceable claim against Postmedia
but shall only form the quantification of the Retired Typographers’ claims as filed

in these proceedings;

was heard on May 16, 2011, at 393 University Avenue, Toronto, judgment having been

reserved to this day ™"

ON READING the Affidavit of Eileen Flood sworn April 14, 2011; the Affidavit of
Don McKay sworn May 2, 2011; the Supplemental Motion Record of Postmedia containing; a
copy of the e-mail correspondence: dated May 6, 2011 from Fred Myers to Jesse Kugler and
Pierre Grenier re: “Agreement re: Evidence”, a copy of the decision of Arbitrator Jean-Guy
Ménard dated June 5, 2001, a copy of the May 2, 2002 Québec Superior Court decision,
S.C.E.P., section locale 145 c. Ménard, a copy of the decision of Arbitrator Marc Gravel



dated November 24, 2003, a copy of the February 15, 2005 Québec Superior Court decision,
Section locale 145 du S.C.E.P. c¢. Gravel, a copy of the Affidavit of Don Mackay sworn
December 2, 2010 and attached Exhibit “C”, and a copy of the Amended Claims Procedure
Order; the Applicants’ Amended Consolidated Plan of Compromise dated May 20, 2010; and
the Seventeenth Report of FT1 Consulting Canada Tne. in its capacity as the Court-appointed
Monitor "of. the Applicants (the “Monitor”} dated May 12, 2011, and on hearing the
submissions of the lawyers for ?ostmedia, Communications, Energy and Paperworkers’
Union of Canada, Local 145 (“CEP”) and the Monitor: |

ISSUES TO BE DETERMINED BY THE CLAIMS OFFICER

1. THIS COURT ORDERS that any Claims Officer appointed pursuant to the Amended
Claims Procedure Order is limited by the determination of the nine month period of damages
previously established by Arbitrator Sylvestre but subject to consideration of whether the
proceeding brought by CEP on April 16, 2009 before the Québec Superior Court to set aside
‘the Arbitral Award (the “Motion in Annulment”) is meritorious based on evidence to be -
presented to the Claims Officer. If the Claims Officer finds that the Motion in Annulment is.
meritorious, the Claims Officer is at liberty to authorize the Retired Typographers to bring a
motion before Jusﬁce Pepali seeici;i;g: to lift the stay or to make any other order the Claims
Officer felt was appropriate. If the Claims Officer finds that the Motion in Annulment is not
meritorious, the Claims Officer shall simply quantify the Retired Typographers’ salary and
benefits for the period between May, 1999 and January 21, 2000 and also consider any

appropriate claim for setoff.

CLAIM RELATING 1O THE JULY, 2000 GRIEVANCE

2. THIS COURT ORDERS that any Claims Officer appointed pursuant to the Amended
Claims Procedure Order may determine whether CEP’s claim relating to its July 14, 2000
grievance claiming $143,208 for each of the Retired Typographers (the “July 2000

Grievance™) is barred by the provisions of the Amended Claims Procedure Order.



OTHER ISSUES

3. THIS COURT ORDERS that if any other issues need to be addressed, they may be

addressed at a 9:30 am appointment before Justice Pepall.
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Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) MONDAY, THE 17" DAY
) F’
MADAM JUSTICE PEPALL ) OFfMAY, 2010

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR

RRANGEMENT OF CANWEST PUBLISHING
NC./PUBLICATIONS CANWEST INC.,, CANWEST BOOKS
INC. AND CANWEST (CANADA) INC,

APPLICANTS

AMENDED CLAIMS PROCEDURE ORDER

THIS MOTION made by Canwest Publishing Inc./Publications Canwest Inc. (“CPI™,
Canwest Books Inc. and Canwest (Canada) Inc..(the “Applicants™) andg‘ Canwest Limited
Partnership/Canwest Societe en Commandite (“Canwest LP”, collectively and together with the
Applicants, the “LP Entities”, and each an “LP Entity”), for an order amending the procedure
for the identification and quantification of certain claims against the LP Enfities that was
established pursuant to an order dated April 12, 2010 was heard this day at 330 University

Avenue, Toronto, Onfario.

ON READING the Notice of Motion, the Affidavit of Douglas E.J. Lamb sworn May
10, 2010, the Seventh Report of FTI Consulting Canada Inc. (the “Monitor’s Seventh Report™)
in its capacity as Court-appointed monitor of the LP Entities (the “Monitor”) and on hearing
from counsel for the LP Entities, the Monitor, the ad hoc committee of holders of 9.25% notes
issued by Canwest Limited Partnership, The Bank of Nova Scotia in its capacity as
Administrative Agent (the “Agent”) for the LP Senior Lenders (as defined below), the court-

appointed representatives of the salaried employees and retirees and such other counsel as were



present, no one else appearing although duly served as appears from the affidavit of service,

filed.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion

Record herein be and is hereby abridged and that the motion is properly returnable today

and service upon any interested party other than those parties served is hereby dispensed

with.

DEFINITIONS AND INTERPRETATION

2. THIS COURT ORDERS that, for the purposes of this Order establisi}ing and amending

a claims process for the LP Entities (the “LP Amended Claims Procedure Order™), in

addition to terms defined elsewhere herein, the following terms shall have the following

meanings:

(@)

(b)

(c)

(d)

(e)

“Assessments” means Claims of Her Majesty the Queen in Right of Canada or of
any Province or Territory or Municipality or any other taxation authority in any
Canadian or foreign jurisdiction, including, without limitation, amounts which
may arise or have arisen under any notice of assessment, notice of appeal, audit,

investigation, demand or similar request from any taxation authority,

“Business Day” means a day, other than a Saturday, Sunday or a statutory

holiday, on which banks are generally open for business in Toronto, Ontario;

“Calendar Day” means a day, including Saturday, Sunday and any statutory

holidays in the Province of Ontario, Canada;

“CCAA” means the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-

36, as amended;

“CCAA Proceeding” means the proceeding commenced by the LP Entities in the
Court at Toronto under Court File No. CV-10-8533-00CL;



®

“Claim” means:

®

(i)

(iii)

any right or claim of any Person against one or more of the LP Entities,
whether or not asserted, in connection with any indebtedness, liability or
obligation of any kind whatsoever of one or more of the LP Entities in
existence on the Filing Date, and any accrued intercst. thereon and costs
payable in respect thereof to and including the Filing Date, whether or not
such right or claim is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal, equitable,
secured, unsecured, perfected, unperfected, present, future, known, or
unknown, by guarantee, surety or otherwise, and whether or not such right
is executory or anticipatory in nature, including the right or ability of any
Person to advance a claim for contribution or indemnity or otherwise with
respect to any matter, action, cause or chose in action, whether existing at
present or commenced in the future, which indebtedness, liability or
obligation is based in whole or in part on facts which existed prior to the
Filing Date, and inchudes any other claims that would have been claims
provable in bankruptcy had the applicable LP Entity become bankrupt on
the Filing Date (each, a “Prefiling Claim”, and collectively, the
“Prefiling Claims”);

any right or claim of any Person against one or more of the LP Entities in
connection with any indebtedness, liability or obligation of any kind
whatsoever owed by one or more of the LP Entities to such Person arising
out of the restructuring, disclaimer, resiliation, termination or breach on or
after the Filing Date of any contract, lease or other agreement whether
written or oral and whether such restructuring, disclaimer, resiliation,
termination or breach took place or takes place before or after the date of
this LP Amended Claims Procedure Order (each, a “Restructuring

Period Claim”, and collectively, the “Restructuring Period Claims™);

any right or claim of any Person against one or more of the Directors or



(2

(h)

(1)

0

(k)

0

4.

Officers of one or more of the LP Entities or any of them, that relates to a
Prefiling Claim or a Restructuring Period Claim howsoever arising for
which the Directors or Officers of an LP Entity are by statute or otherwise
by law liable to pay in their capacity as Directors or Officers or in any
other capacity including, for greater certainty, any claim against a Director
or Officer that may be secured by the LP Directors’ Charge, but excluding
any claims by the LP Senior Lenders (as defined herein) (each a
“Director/Officer Claim”, and collectively, the “Directors/Officers

Claims™);
other than Excluded Claims;

“Claims Officer” means the individuals designated by the Court pursuant to
paragraph 11 of this LP Amended Claims Procedure Order and such other Persons
as may be designated by the LP Entities and consented to by the Monitor;

“Court” means the Superior Court of Justice (Commercial List) in the City of

Toronto in the Province of Ontario;

“Creditors’ Meeting Order” means the Order of this Honourable Court dated
May 17, 2010 establishing procedures for the call and conduct of a meeting of
creditors of the LP Entities;

“Director” means anyone who is or was, or may be deemed to be or have been,
whether by statute, operation of law or otherwise, a director or de facto director of

any of the Applicants;

“Distribution Claim” means the amount of the Claim of a Creditor to the extent
that such claim is finally determined for distribution purposes, in the event that an
LP Plan is filed, in accordance with the provisions of this LP Amended Claims

Procedure Order or the Creditors’ Meeting Order, as applicable, and the CCAA;

“Employee Claim” any claim by an employee or former employee of the LP

Entities arising out of the employment of such employee or former employee by
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the LP Entities that relates to a Prefiling Claim or a Restructuring Period Claim
other than an Excluded Claim or any employee-related liabilities that are being
assumed by the Purchaser pursuant to the Purchase Agreement (each, an

“Employee Claim™},

“Excluded Claim” means (i} claims secured by any of the Charges as defined in
the Initial Order, (ii) Insured Claims, (iii) all Grievances or claims that can only
be advanced in the form of a Grievance pursuant to the terms of a collective
bargaining agreement, (iv) all claims by the LP Senior Lenders (as defined
herein), including Director/Officer Claims (v) all claims of the LP DIP Lenders
against the LP Entities pursuant to the LP DIP Definitive Documents, (vi)
Intercompany Claims, and (vii) all claims of The Bank of Nova Scotia arising

from the provision of cash management services to the LP Entities;
“Filing Date” means January 8, 2010;

“Grievance” means all grievances filed by bargaining agents (the “Unions™)
representing unionized employees of the LP Entities, or their members, under

applicable collective bargaining agreements;

“Imitial Order” means the Initial Order of the Honourable Madam Justice Pepall

made January 8, 2010, as amended, restated or varied from time to titne;

“Insured Claim” means that portion of a Claim, other than a Director/Officer
Claim, arising from a cause of action for which the applicable LP Entities are

insured to the extent that such claim, or portion thereof, is insured;

“Intercompany Claim” means any claim by Canwest Global Communications
Corp. (“Canwest Global”} or an affiliate or subsidiary of Canwest Global against
one or more of the LP Entities including, for greater certainty, a claim by an LP

Entity against another LP Entity;
“LP Claims Bar Date” means 5:00 p.m. on May 7, 2010;

“LP Claims Package” means the materials to be provided by the LP Entities to
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Persons who may have a Claim which materials shall consist of a blank LP Proof
of Claim, an LP Proof of Claim Instruction Letter, and such other materials as the

LP Entities may consider appropriate or desirable;

“LP Claims Procedure Order” means the Order of this Honourable Court dated
April 12, 2010 that is hereby amended by this LP Amended Claims Procedure
Order

“LP Claims Process” means the call for claims process to be administered by the

LP Entities with the assistance of the Monitor pursuant to the terms of this Order;

“LP CRA” means CRS Inc. in its capacity as the court-appointed Chief

Restructuring Advisor of the L.P Entities;

“LP Creditor” means any Person having a Claim including, without limitation
and for greater certainty, the LP Noteholders, the LP Subordinated Lenders, the
transferce or assignee of a transferred Claim that is recognized as an LP Creditor
in accordance with paragraph 38 hereof or a trustee, executor, liquidator, receiver,

receiver and manager, or other Person acting on behalf of or through such Person;

“LP Director/Officer Claims Bar Date” means 5:00 p.m. (Toronto time) on
June 3, 2010;

“LP Hedging Creditor” means the various counterparties to certain foreign
currency, interest rate and commodity hedging agreements with the LP Entities
whose obligations rank pari passu to the claims of the LP Secured Lenders (as
defined below);

“LP Note Indenture” means the note indenture dated July 13, 2007 with
CanWest MediaWorks Limited Partnership as issuer, CanWest MediaWorks
Publications Inc. and Canwest Books Inc, as guarantors, the Bank of New York as
U.S. Trustee, and BNY Trust Company of Canada as Canadian Trustee that was
entered into in connection with the issuance of US$400 million of senior

subordinated notes that bear interest at 9.25%;
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“LP Notes” means the US$400 million of senior subordinated notes that bear

interest at 9.25% that were issued pursuant to the LP Note Indenture;
“LP Noteholders” means the holders of the LP Notes;

“LP Notice of Dispute of Revision or Disallowance” means the notice referred
to in paragraph 28 hereof, substantially in the form attached as Schedule “E”
hereto, which may be delivered to the Monitor by an LP Creditor disputing an LP

Notice of Revision or Disallowance, with reasons for its dispute;

“LP Notice of Revision or Disallowance” means the notice referred to in
paragraphs 26 and 27 hereof, substantially in the form of Schedule “D” advising
an LP Creditor that the LP Entities have revised or rejected all or part of such LP

Creditor’s Claim as set out in its LP Proof of Claim;

“LP Notice to Creditors” means the notice for publication by the LP Entities or
the Monitor as described in paragraph 16 hereof, substantially in the form

attached hereto as Schedule “A”, calling for any and all Claims of LP Creditors;

“LP Notice of Amended Claims Procedure” means the notice for publication by
the LP Entities or the Monitor as described in paragraph 16.1 hereof, substantially
in the form attached hereto as Schedule “F”, advising of the amendments to the

LP Claims Procedure;

“LP Plan” means, as further defined in the Initial Order, any proposed plap of
compromise or arrangement that may be filed by any or all of the LP Entities (in
consultation with the Monitor and the LP CRA) pursuant to the CCAA as the
same may be amended, supplemented or restated from time to time in accordance

with the terms thereof other than the LP Senior Lenders’ CCAA Plan;

“LP Proof of Claim” means the Proof of Claim referred to in paragraphs 22, 23
and 24 hercof to be filed by LP Creditors, in order to establish a Claim,

substantially in the form attached hereto as Schedule “C”;

“LP Proof of Claim Instruction Letter” means the instruction letter to LP
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Creditors, substantially in the form attached as Schedule “B” hereto, regarding the
completion of an LP Proof of Claim and the claims procedure described herein
and stating the amount of the Claim of the particular LP Creditor receiving the LP
Proof of Claim Instruction Letter, as evidenced by the books and records of the
LP Entities;

“LP Restructuring Period Claims Bar Date and Employee Claims Bar Date”

means 5:00 p.m. (Toronto time) on June 3, 2010;

“LP Secured Lenders” means the syndicate of lenders from time to time party to
the credit agreement dated as of July 10, 2007 between CanWest MediaWorks
Limited Partnership, The Bank of Nova Scotia, as Administrative Agent, the LP
Secured Lenders and CanWest MediaWorks (Canada) JInc.,, CanWest

MediaWorks Publications Inc. and Canwest Books Inc., as guarantors;

“LP Senior Lenders” means the LP Hedging Creditors and the LP Secured

Lenders;

“LP Senior Lenders’ CCAA Plan” means the plan of compromise or
arrangement between the LP Entities and the LP Senior Lenders that was accepted
for filing by this Honourable Court pursuant to the Initial Order and was approved
by the LP Senior Lenders at a meeting on January 27, 2010;

“LP Senior Lenders’ Claims” means the claims of the LP Senior Lenders as
determined pursuant to the LP Senior Lenders’ Claim Procedure (as described

below);

“LP Senior Lenders’ Claims Procedure” means the claims procedure approved
in the Initial Order by which the LP Senior Lenders’ Claims were determined in
the context of the LP Senior Lenders’ CCAA Plan;

“LP* Senior Subordinated Credit Agreement” means the senior subordinated
credit agreement dated as of July 10, 2007 between CanWest MediaWorks
Limited Partnership, the Subordinated Agent, the LP Subordinated Lenders, and
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CanWest MediaWorks (Canada) Inc., CanWest MediaWorks Publications Inc.

and Canwest Books Inc., as guarantors;

“LP Subordinated Lenders” means the syndicate of lenders that are parties to
the LP Senior Subordinated Credit Agreement;

“Meeting” means any meeting of LP Creditors called for the purpose of

considering and voting in respect of an LP Plan, if one is filed;

“Meeting Materials” means those materials prepared by the LP Entities and in
advance of a Meeting and including, among other things, copies of a notice of the

Meeting, the Plan, the Creditors” Meeting Order and a form of proxy,

“Monitor” means FT1 Consulting Canada Inc., as court-appointed Monitor in the
CCAA proceeding of the LP Entities;

“Officer” means anyone who is or was, or may be deemed to be or have been,
whether by statute, operation of law or otherwise, an officer or de facto officer of

any of the LP Entities;

“Pension Claim” means any claim under the pension plans of the LP Entities as
identified in the Initial Order Affidavit;

“Person” means any individual, corporation, limited or unlimited liability
company, general or limited partnership, association, trust, unincorporated
organization, joint venture, government or any agency or instrumentality thereof

or any other entity;

“Prefiling Claim” has the meaning ascribed to that term in paragraph 2(f)(i) of
this LP Amended Claims Procedure Order;

“pProven Claim” means the Claim of an LP Creditor as established and

. determined pursuant to the terms of this LP Amended Claims Procedure Order for

purposes of voting and distribution under any Plan;
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“Purchase Agreement” means the asset purchase agreement dated as of May 10,
2010 between 7535538 Canada Inc,, CW Acquisition Limited Partnership,
Canwest Books Inc., Canwest {(Canada) Inc., Canwest Publications
Inc./Publications Canwest Inc. and Canwest Limited Partnership/Canwest Societe

en Commandite;

“Purchaser” means CW Acquisition Limited Partnership pursuwant to the AHC
APA;

“Restructuring Period Claim” has the meaning ascribed to that ferm in
paragraph 2(f)(ii) of this LP Amended Claims Procedure Order;

“SERA Claim”™ means any claim by a current or former employee of the LP
Entities for payments or benefits arising out of a Southam Executive Retirement

Arrangement (a “SERA”) that were discontinued after the Filing Date;

“SISP” means the Sale and Investor Solicitation Process being carried out

pursuant to the terms of the SISP Procedures;

“SISP P'rocedures” means the Procedures for the Sale and Investor Solicitation
Process, as amended, in the form attached as Schedule “A” 1o the Initial Order, as

amended;

“Subordinated Agent” means The Bank of Nova Scotia, as Administrative

Agent under the LP Senior Subordinated Credit Agreement;

“T'ermination and Severance Claim” means any claim by a former employee of
the LP Entities with an effective date of termination on or before January §, 2010
who was in receipt of salary continuance from the LP Entities that has been
discontinued as a result of the commencement of the LP Entities’ CCAA
proceeding; for greater certainty, Termination and Severance Claims do not
include any employee claims that could be advanced as a Grievance pursuant to

the terms of an applicable collective bargaining agreement;

“Trustees” means the Bank of New York as U.S. Trustee and BNY Trust



Company of Canada as Canadian Trustee under the LP Note Indenture:

(i5)  “Veting Claim” means the amount of the Claim of an LP Creditor to the extent
that such claim has been finally determined for voting at a Meeting, in accordance

with the provisions of this LP Amended Claims Procedure Order, and the CCAA.

3. THIS COURT ORDERS that all capitalized terms used herein and not otherwise

defined shall have the meanings ascribed to them in the Initial Order.

4, THIS COURT ORDERS that all references as to time herein shall mean local time in
Toronto, Ontario, Canada, and any reference to an event occurring on a Business Day

shall mean prior to 5:00 p.m. on such Business Day unless otherwise indicated herein.

5. THIS COURT ORDERS that all references to the word “including” shall mean

“including without limitation”,

6. THIS COURT ORDERS that all references to the singular herein include the plural, the

plural include the singular, and any gender includes the other gender.
GENERAL PROVISIONS

7. THIS COURT ORDERS that the LP Entities and the Monitor are hereby authorized to
use reasonable discretion as to the adequacy of compliance with respect to the manner in
which forms delivered hereunder are completed and executed and the time in which they
are submitted, and may, where they are satisfied that a Claim has been adequately
proven, waive strict compliance with the requirements of this LP Amended Claims
Procedure Order, including in respect of completion, execution and time of delivery of
such forms and request any further documentation from an LP Creditor that the LP
Entities or the Monitor may require in order to enable them to determine the validity of a

Claim.

8. THIS COURT ORDERS that any Claims denominated in a foreign cdrrency shall be
converted to Canadian dollars at the Bank of Canada noon exchange rate in effect at the
Filing Date, U.S. dollar denominated claims shall be converted at the Bank of Canada

Canadian/U.S. dollar noon exchange rate in effect at the Filing Date, which rate was
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CDN$1.0344:31 U.S.

THIS COURT ORDERS that interest and penalties that would otherwise accrue after
the Filing Date shall not be included in any Claim.

THIS COURT ORDERS that copies of all forms delivered by or to an LP Creditor
hereunder, as applicable, and determinations of Claims by a Claims Officer or the Court,
as the case may be, shall be maintained by the LP Entities and, subject to further order of
the Court, such LP Creditor will be entitled fo have access thereto by appointment during

normal business hours on written request to the LP Entities or the Monitor.

CLAIMS OFFICER

11.

12.

13.

THIS COURT ORDERS that The Honourable Edward Saunders, The Honourable
Coulier Osborne and such other Persons as may be appointed by the Court from time to
time on application of the LP Entities (in consultation with the LP CRA), or such other
Persons designated by the LP Entities (in consultation with the LP CRA) and consented
to by the Monitor, be and they are hereby appeinted as Claims Officers for the claims

procedure described herein,

THIS COURT ORDERS that, subject to the discretion of the Court, a Claims Officer
shall determine the validity and amount of disputed Claims in accordance with this LP
Amended Claims Procedure Order and to the extent necessary may determine whether
any Claim or part thereof constitutes an Excluded Claim. A Claims Officer shall
determine all procedural matters which may arise in respect of his or her determination of
these matters, including the manner in which any evidence may be adduced. A Claims
Officer shall have the discretion to determine by whom and to what extent the costs of

any hearing before a Claims Officer shall be paid.

THIS COURT ORDERS that the Claims Officers shall be entitled to reasonable
compensation for the performance of their obligations set out in this Claims Order on the
basis of the hourly rate customarily charged by the Claims Officers in performing
comparable functions to those set out in this Claims Order and any disbursements

incurred in connection therewith. The fees and expenses of the Claims Officers shall be
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borne by the LP Entities and shall be paid by the LP Entities forthwith upon receipt of

each invoice tendered by the Claims Officers.

THIS COURT ORDERS that, notwithstanding anything to the contrary herein, an LP
Entity may in its sole discretion refer an LP Creditor’s Claim for resolution to a Claims
Officer or the Court for voting and/or distribution purposes, where in the LP Entity’s
view such a referral is preferable or necessary for the resolution of the valuation of the

Claim.

MONITOR’S ROLE

15.

THIS COURT ORDERS that the Monitor, in addition to its prescribed rights, duties,
responsibilities and obligations under the CCAA and under the Initial Order, shall assist
the LP Entities in connection with the administration of the claims procedure provided
for herein, including the determination of Claims of LP Creditors and the referral of a
particular Claim to a Claims Officer, as requested by the LP Entities from time to time,
and is herchy directed and empowered to take such other actions and fulfill such other

roles as are contemplated by this LP Amended Claims Procedure Order.

NOTICE OF CLAIMS

16.

16.1

17.

THIS COURT ORDERS that forthwith after April 12, 2010 and in any event on or
before April 20, 2010, the LP Entities or the Monitor shall publish the LP Notice to
Creditors, for at least two (2) Business Days in the National Post, The Globe and Mail
(National Edition), La Presse and The Wall Street Journal.

THIS COURT ORDERS that forthwith after the date of this LP Amended Claims
Procedure Order, the LP Entities or the Monitor shall publish the LP Notice of Amended
Claims Procedure, for at least two (2) Business Days in the National Post, The Globe and
Mail (National Edition) and La Presse.

THIS COURT ORDERS that the Monitor shall send an LP Claims Package to each LP
Creditor with a Claim (other than a Restructuring Period Claim, an Employee Claim or a

Director/Officer Claim) as evidenced by the books and records of the LP Entities in
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accordance with paragraph 39 before 11:59 p.m. on April 16, 2010, The LP Proof of
Claim Instruction Letter for each such LP Creditor shall provide general information and
instructions in respect of the filing of Claims. The LP Claims Package as sent to LP
Creditors will also include an individualized letter setting forth the amount of the Claim

of such LP Creditor as evidenced by the books and records of the LP Entities.

18, THIS COURT ORDERS that the LP Entities are authorized to send an LP Claims
Package to the Trustees and that the LP Entities shall not be required to send LP Claims
Packages to the individual LP Noteholders.

19.  THIS COURT ORDERS that the LP Entities are authorized to send an LP Claims
Package to the Subordinated Agent and that the LP Entities shall not be required to send
LP Claims Packages to the individual LP Subordinated Lenders.

20.  THIS COURT ORDERS that to the extent any LP Creditor requests such documents,
the Monitor shall forthwith send an LP Claims Package, direct the LP Creditor to the
documents posted on the Monitor’s website or otherwise respond to the request for the

LP Claims Package as may be appropriate in the circumstances.

NOTICE OF RESTRUCTURING PERIOD CLAIMS, EMPLOYEE CLAIMS AND
DIRECTOR/OFFICER CLAIMS

2. THIS COURT ORDERS that to the extent that an LP Claims Package has not already
been delivered to such LP Creditor pursuant to paragraph 17 hereof, the LP Entities shall
deliver an LP Claims Package to each LP Creditor with a Restructuring Period Claim and
each LP Creditor with an Employee Claim as soon as practicable after the LP Entities
have knowledge of the Restructuring Period Claim or the Employee Claim and, in any

event, no later than May 21, 2010.
FILING OF PROOES OF CLAIM

22. THIS COURT ORDERS that any LP Creditor asserting a Claim against the LP Entities
or any Director or Officer thereof shall file an LP Proof of Claim with the Monitor on or
before the P Claims Bar Date, the LP Restructuring Period Claims Bar Date and
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Employee Claims Bar Date or the LP Director/Officer Claims Bar Date, as applicable.

THIS COURT ORDERS that the Trustees are authorized to file one or more LP Proofs
of Claim on or before the LP Claims Bar Date on behalf of all of the LP Noteholders
indicating that amount owing on an aggregate basis for all of the LP Notes.
Notwithstanding any other provisions in this Order, the LP Noteholders are not required
to file individual LP Proofs of Claim in respect of claims relating solely to the debt

evidenced by the LP Notes.

THIS COURT ORDERS that the Subordinated Agent is hereby authorized to file one or
more LP Proofs of Claim on or before the LP Claims Bar Date on behalf of all of the LP
Subordinated Lenders, indicating that amount owing on an aggregate basis under the LP
Senior Subordinated Credit Agreement., Notwithstanding any other provisions in this
Order, the LP Subordinated Lenders are not required to file individual LP Proofs of
Claim in rtespect of claims relating solely to the obligations under the LP Senior

Subordinated Credit Agreement.

THIS COURT ORDERS that any LP Creditor that does not file an LP Proof of Claim as
provided for in paragraph 22 herein so that such LP Proof of Claim is received by the
Monitor on or before the LP Claims Bar Date, the LP Restructuring Period Claims Bar
Date and Employee Claims Bar Date or the LP Director/Officer Claims Bar Date, as
applicable, or such later date as the Monitor and the Applicants may agree in writing or

the Court may otherwise agree:

(a) shaill be and is hereby forever barred from making or enforcing any Claim against
the LP Entities and/or the Directors or Officers thereof and the Claim shall be

forever extinguished;

(b) shall not be entitled to further notice of any action taken by the LP Entities

pursuant to this Order; and

(c) shall not be entitled to participate as an LP Creditor in these proceedings.



ADJUDICATION OF CLAIMS

26.

27.

28.

THIS COURT ORDERS that with the assistance of the Monitor and in consultation
with the LP CRA, the LP Entities shall review all LP Proofs of Claim received by the LP
Claims Bar Date, the LP Restructuring Period Claims Bar Date and Employee Claims
Bar Date or the LP Director/Officer Claims Bar Date, as applicable, and shall accept,
revise or reject each Claim. If the LP Entities intend to revise or reject a Claim, other
than a Restructuring Period Claim, an Employee Claim or a Director/Officer Claim, the
LP Entities shall by no later than May 31, 2010, or such other date as may be agreed to
by the Monitor, notify each LP Creditor who has delivered an LP Proof of Claim whether
such LP Creditor’s Claim as set out therein has been revised or rejected and the reasons
therefor, by sending an LP Notice of Revision or Disallowance. If the LP Entities intend
to revise or reject a Restructuring Period Claim, an Employee Claim or a Director/Officer
Claim, the LP Entities shall by no later than June 21, 2010, or such other date as may be
agreed to by the Monitor, notify each LP Creditor who has delivered an LP Proof of
Claim in respect of a Restructuring Period Claim, Employee Claim or Director/Ofﬁcer
Claim whether such LP Creditor’s Claim as set out therein has been revised or rejected
and the reasons therefore, by sending an LP Notice of Revision or Disallowance. Where
the LP Entities do not send by such dates, or such other dates as may be agreed to by the
Monitor, an LP Notice of Revision or Disallowance to an LP Creditor, the LP Entities
shall be deemed to have accepted such LP Creditor’s Claim in the amount set out in that
LP Creditor’s LP Proof of Claim.

THIS COURT ORDER that, where the LP Entities intend to revise or reject an LP
Proof of Claim filed by the Trustees on behalf of the LP Noteholders or an LP Proof of
Claim filed by the Subordinated Agent on behalf of the LP Subordinated Lenders, the LP
Entities shall send the LP Notice of Revision or Disallowance to the Trustees or the

Subordinated Agent, as applicable.

THIS COURT ORDERS that, except in the case of an LP Creditor with a Restructuring
Period Claim, an Employee Claim or a Director/Officer Claim, any LP Creditor, and in

the case of the LP Noteholders and the LP Subordinated Lenders, the Trustees and the
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Subordinated Agent, respectively, who intends to dispute an LP Notice of Revision or
Disallowance sent pursuant to the immediately preceding paragraphs shall deliver an LP
Notice of Dispute of Revision or Disallowance to the Monitor before June 10, 2010, or
such other date as may be agreed to by the Monitor. In the case of an LP Creditor with a
Restructuring Period Claim, an Employee Claim or a Director/Officer Claim, such LP
Creditor shall deliver an LP Notice of Dispute of Revision or Disallowance before June
30, 2010.

RESOLUTION OF CLAIMS

29.

30.

31

THIS COURT ORDERS that where an LP Creditor that receives an LP Notice of
Revision or Disallowance pursuant to paragraphs 26 and 27 above does not file an LP
Notice of Dispute of Revision or Disallowance by the time set out in paragraph 28 above,
such LP Creditor’s Claim shall be deemed to be as set out in the LP Notice of Revision or

Disallowance.

THIS COURT ORDERS that in the event that an P Entity, with the assistance of the
Monitor and in consultation with the LP CRA and any Director or Officer if the Claim is
asserted as against them, is unable to resolve a dispute regarding any Claim with an LP
Creditor, the LP Entity or the LP Creditor shall so notify the Monitor, and the LP
Creditor or the LP Entity, as the case may be, The decision as to whether the LP
Creditor’s Claim should be adjudicated by the Court or a Claims Officer shall be in the
sole discretion of the LP Entity. To the extent a Claim is referred under this paragraph to
the Court or a Claims Officer, the Court or a Claims Officer, as the case may be, shall
resolve the dispute between the LP Entity, any Director or Officer to the extent that a

Claim is asserted as against them, and such LP Creditor, as soon as practicable.

THIS COURT ORDERS that where the value of an LP Creditor’s Voting Claim has not
been finally determined by the Court or the Claims Officer by the date of a Meeting, if
any, the relevant LP Entity shall (in consultation with the LP CRA and the Monitor)

either:
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() accept the LP Creditor’s determination of the value of the Voting Claim as set out
in the applicable LP Proof of Claim only for the purposes of voting and conduct
the vote of the Creditors on that basis subject to a final determination of such LP
Creditor’s Voting Claim, and in such case the Monitor shall record separately the
value of such LP Creditor’s Voting Claim and whether such LP Creditor voted in

favour of or against the LP Plan;

(b) subject to the written consent of the Purchaser, adjourn the Meeting until a final

determination of the Voting Claim(s) is made; or

(c) deal with the matter as the Court may otherwise direct or as the LP Entities, the

Monitor and the LP Creditor may otherwise agree.

THIS COURT ORDERS that either any of LP Creditor, a Director or Officer to the
extent that a Claim is asserted as against them, or an LP Entity may, within two (2)
Business Days of notification of a Claims Officer’s determination in respect of an LP
Creditor’s Claim, appeal such determination to the Court by filing a notice of appeal, and
the appeal shall be initially returnable within five (5) Business Days of the filing of such
notice of appeal, such appeal to be an appeal based on the record before the Claims

Officer and not a hearing de novo.

THIS COURT ORDERS that if no party appeals the determination of a Claim by a
Claims Officer within the time set out in paragraph 32 above, the decision of the Claims
Officer in determining the value of an LP Creditor’s Claim shall be final and binding
upon the relevant LP Entity, the Monitor and the LP Creditor and there shall be no further
right of appeal, review or recourse to the Court from the Claims Officer’s final

determination of a Claim.

SUSPENSION OF THE CLAIMS PROCESS

34,

THIS COURT ORDERS that no steps for the purposes of adjudicating or resolving the
Claims (as described in paragraphs 26 through 32 herein) shall be taken unless:
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(2) Phase 2 of the SISP is completed and the Monitor, the LP CRA, the LP Entities
and the Agent make a determination that such steps are reasonably required to

close the AHC Transaction (as defined in the Monitor’s Seventh Report);

(b) after the closing of the AHC Transaction (or such earlier date as may be agreed to
by the Monitor, the LP CRA, the LP Entities and the Agent), the Monitor, the LP
CRA and the LP Entities make a determination that the resolution of Claims is
reasonably required fo facilitate a distribution of proceeds from such Successful
Bid; or

(c) directed by further Order of the Court.

For greater certainty, in the event that the AHC Transaction is not approved or is
otherwise terminated, no further steps shall be taken for the purpose of adjudicating or

resolving the Claims.

THIS COURT ORDERS that if a determination is made under paragraph 34 above, the
Monitor shall as soon as reasonably possible thereafter post notice of such determination

on the website maintained for this proceeding at: hitp://cfeanada. fticonsulting.com/clp,

and such posting shall constitute notice of such determination.

SET-OFF

36.

THIS COURT ORDERS that the LP Entities may set-off (whether by way of legal,
equitable or contractual set-off) against payments or other distributions to be made
pursuant to the LP Plan to any LP Creditor, any claims of any nature whatsoever that any
of the LP Entities may have against such LP Creditor, however, neither the failure to do
so nor the allowance of any Claim hereunder shall constitute a waiver or release by the

LP Entities of any such claim that the LP Entities may have against such LP Creditor.

NOTICE OF TRANSFEREES

37.

THIS COURT ORDERS that leave is hereby granted from the date of this LP Amended
Claims Procedure Order until May 27, 2010 to permit an L.P Creditor to provide notice of

assignment or transfer of a Claim to the Monitor,
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THIS COURT ORDERS that if, after the Filing Date, the holder of a Claim transfers or
assigns the whole of such Claim to another Person, neither the Monitor nor the LP
Entities shall be obligated to give notice or otherwise deal with the transferee or assignee
of such Claim in respect thereof unless and until actual notice of transfer or assignment,
together with satisfactory evidence of such transfer or assignment, shall have been
received and acknowledged by the relevant LP Entity and the Monitor in writing and
thereafter such transferee or assighee shall for the purposes hereof constitute the
“Creditor” in respect of such Claim. Any such transferee or assignee of a Claim shall be
bound by any notices given or steps taken in respect of such Claim in accordémce with
this LP Amended Claims Procedure Order prior to receipt and acknowledgement by the
relevant LP Entity and the Monitor of satisfactory evidence of such transfer or
assignment. A transferee or assignee of a Claim takes the Claim subject to any rights of
set-off to which an LI’ Entity may be entitled with respect to such Claim. For greater
certainty, a transferee or assignee of a Claim is not entitled to set-off, apply, merge,
consolidate or combine any Claims assigned or transferred to it against or on account or
in reduction of any amounts owing by such Person to any of the LP Entities. No transfer
or assignment shall be received for voting purposes unless such transfer shall have been
received by the Monitor no later than 5:00 p.m. (Toronto time) on May 27,- 2010, failing
which the original transferor shall have all applicable rights as the “Creditor” with respect
to such Claim as if no transfer of the Claim had occurred. Reference to transfer in this LP
Amended Claims Procedure Order includes a transfer or assignment whether absolute or

intended ag security.

SERVICE AND NOTICES

39.

THIS COURT ORDERS that the LP Entities and the Monitor may, unless otherwise
specified by this LP Amended Claims Procedure Order, serve and deliver the LP Claims
Package, the Meeting Materials, any letters, notices or other documents to LP Creditors
or any other interested Person by forwarding true copies thereof by prepaid ordinary mail,
courier, personal delivery, facsimile transmission or email to such Persons at the physical
or electronic address, as applicable, last shown on the books and records of the LP

Entities or set out in such LP Creditor’s LP Proof of Claim. Any such service and
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delivery shall be deemed to have been received: (i) if sent by ordinary mail, on the third
Business Day after mailing within Ontario, the fifth Business Day after mailing within
Canada (other than within Ontario), and the tenth Business Day after mailing
internationally; (ii) if sent by courier or personal delivery, on the next Business Day
following dispatch; and (iii) if delivered by facsimile transmission or email by 6:00 p.m,
on a Business Day, on such Business Day and if delivered after 6:00 p.m. or other than on

a Business Day, on the following Business Day.

THIS COURT ORDERS that any notice or communication required to be provided or
delivered by an LP Creditor to the Monitor or the LP Entities under this LP Amended
Claims Procedure Order shall be in writing in substantially the form, if any, provided for
in this LP Amended Claims Procedure Order and will be sufficiently given only if
delivered by prepaid registered mail, courier, personal delivery, facsimile transmission or

email addressed to:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

MSK 1G8

Attention: Pamela Luthra

Telephone: 1 888- 310-7627

Fax: 416-649-8101

Email: CanwestLP@fticonsulting.com

Any such notice or communication delivered by an LP Creditor shall be deemed to be
received upon actual receipt by the Monitor thereof during normal business hours on a

Business Day or if delivered outside of normal business hours, the next Business Day.

THIS COURT ORDERS that if during any period during which notices or other
communications are being given pursuant to this LP? Amended Claims Procedure Order a
postal strike or postal work stoppage of general application should occur, such notices or
other communications sent by ordinary mail and then not received shall not, absent

further Order of this Court, be effective and notices and other communications given
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hereunder during the course of any such postal strike or work stoppage of general
application shall only be effective if given by courier, personal delivery, facsimile

transmission or email in accordance with this LP Amended Claims Procedure Order.

THIS COURT ORDERS that in the event that this LP Amended Claims Procedure
Order is later amended by further Order of the Court, the LP Entities or the Monitor may
post such further Order on the Monitor’s websitc and such posting shall constitute

adequate notice to LP Creditors of such amended claims procedure.

MISCELLANEQUS

43.

44,

45,

46.

THIS COURT ORDERS that notwithstanding any other provisions of this LP Amended
Claims Procedure Order, the solicitation by the Monitor or the LP Entities of LP Proofs
of Claim, and the filing by any LP Creditor of any LP Proof of Claim shall not, for that
reason only, grant any person any standing in these proceedings or rights under any

proposed LP Plan.

THIS COURT ORDERS that nothing in this LP Amended Claims Procedure Order
shall (i) constitute or be deemed to constitute an allocation or assignment of Claims or
Excluded Claims by the LP Entities into particular affected or unaffected classes for the

purpose of an LP Plan; or (ii) authorize or require the LP Entities to file an LP Plan.

THIS COURT ORDERS that in the event that no LP Plan is approved by this Court, the
LP Claims Bar Date, LP Restructuring Period Claims Bar Date and Employee Claims Bar
Date or LP Director/Officer Claims Bar Date, as the case may be, shall be of no effect in
any subsequent proceeding or distribution with respect to any and all Claims made by LP

Creditors.

THIS COURT ORDERS AND REQUESTS the aid and recognition of any court or any
judicial, regulatory or administrative body in any province or territory of Canada
(including the assistance of any court in Canada pursuant to section 17 of the CCAA) and
the Federal Court of Canada and any judicial, regulatory or administrative tribunal or
other court constituted pursuant to the Parliament of Canada or the legislature of any

province and any court or any judicial regulatory body of the United States and the states
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or other subdivisions of the United States and of any other nation or state, to act in aid of

and to be complementary to this Court in carrying out the terms of this LP Amended
l f

ENTERED AY / INSCRIT A TORONTO

ON / BCOK NO:
LE / DANS LE REGISTRE NQ.:

MAY 17 2010

PER/PAR: G/’“

Claims Procedure Order.




SCHEDULE “A”

NOTICE TO CREDITORS OF Canwest Publishing Inc./Publications Canwest Inc.,
Canwest Books Inc., Canwest (Canada) Inc. (collectively, the “Applicants”) and Canwest
Limited Partnership (“Canwest LP” and, together with the Applicants, the “LP Entities”)

RE: NOTICE OF CLAIMS PROCEDURE AND CLAIMS BAR DATE IN
COMPANIES’ CREDITORS ARRANGEMENT ACT (“CCAA”) PROCEEDINGS

NOTICE IS HEREBY GIVEN that pursuant to an Order of the Ontario Superior Court
of Justice made April 12, 2010 (the “Order”), a claims procedure was approved for the

determination of certain claims against the LP Entities.

PLEASE TAKE NOTICE that the claims procedure applies only to Claims of Creditors
described in the Order. No other claims are being compromised. A copy of the Order and other
public information concerning the CCAA Proceedings can be found at the Monitor’s website:

http://cfeanada. fticonsulting.com/clp.

THE LP CLAIMS BAR DATE is 5:00 p.m. (Toronto Time) on May 7, 2010 or, if
you have a Restructuring Period Claim, 21 days after you are deemed to have received the LP
Claims Package pursuant to the Order. Any creditor who has not received an LP Claims
Package and who believes that it has a Claim against one or more of the LP Entities must contact
the Monitor in order to obtain an LP Proof of Claim. LP Proofs of Claim must be filed with the
Monitor on or before the LP Claims Bar Date or the LP Restructuring Period Claims Bar Date, as

the case may be.

HOLDERS OF CLAIMS that do not file an LP Proof of Claim by the LP Claims Bar

Date or the LP Restructuring Period Claims Bar Date, as the case may be, shall not be entitled to



vote at any meeting of creditors regarding any plan of compromise or arrangement proposed by
the LP Entities or participate in any distribution under such plan, and any Claims such Creditor

may have against any of the LP Entities shall be forever extinguished and barred.

FORMER EMPLOYEES WITH SERA CLAIMS OR TERMINATION AND
SEVERANCE CLAIMS, as defined in the Order, may contact Court-appointed representative

counsel for further information at CSER@nelligan.ca or 1-888-565-9912,

CREDITORS REQUIRING INFORMATION or claim documentation may contact

the Monitor at the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

MS5K 1G8

Attention: Pamela Luthra

Telephone: 1 888-310-7627
Fax: - 416-649-8101
Email: CanwestLP@fticonsulting.com



SCHEDULE “B”

LP PROOF OF CLAIM INSTRUCTION LETTER
FOR THE CLAIMS PROCEDURE FOR LP CREDITORS OF
CANWEST PUBLISHING INC./PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC., CANWEST (CANADA) INC. AND CANWEST LIMITED
PARTNERSHIP/CANWEST SOCIETE EN COMMANDITE (collectively, the “LP
ENTITIES”)

PLEASE NOTE THAT THIS IS A SEPARATE AND DISTINCT CLAIMS PROCESS
FROM THE CLAIMS PROCESS GOVERNING THE CMI ENTITIES, ALL
CREDITORS THAT BELIEVE THEY HAVE A CLAIM AGAINST CANWEST
PUBLISHING INC./PUBLICATIONS CANWEST INC,, CANWEST BOOKS INC.,
CANWEST (CANADA) INC. AND CANWEST LIMITED PARTNERSHIP/CANWEST
SOCIETE EN COMMANDITE MUST FILE A PROOF OF CLAIM FORM

LP CLAIMS PROCESS

By Order of the Honourable Madam Justice Pepall dated April 12, 2010, as amended by the
Order of Madam Justice Pepall dated May 17, 2010 (and as may be further amended from time
to time, the “Amended Claims Procedure Order”) under the Companies’ Creditors Arrangement
Act, R.S.C. 1985, c. C-36 (the “CCAA™), the LP Entitics have been authorized to conduct a
claims process (the “LP Claims Process”) pursuant to a claims procedure (the “Claims
Procedure™). A copy of the Amended Claims Procedure Order and other public information
concerning these proceedings can be obtained from the website of FTI Consulting Canada Inc.,

the Court-appointed Monitor of the LP Entities, at http://cfcanada.fticonsulting.com/clp.

This letter provides general instructions for completing the LP Proof of Claim forms. Capitalized
terms not defined within this instruction letter shall have the meanings ascribed to them in the
Order.

The LP Claims Process is intended for any Person with a claim of any kind or nature whatsoever,
other than an Excluded Claim, arising on or prior to January 8, 2010, whether unliquidated,
cbntingcnt or otherwise. In addition, the LP Claims Process is intended for any Person with any
Claim arising after January 8, 2010 against any or all of the LP Entities or a Director or Officer

thereof as the result of the restructuring, disclaimer, resiliation, termination or breach of any




contract, lease or other type of agreement. Please review the Order for the complete definitions
of Claim, Prefiling Claim, Restructuring Period Claim, Employee Claim, Director/Officer Claim
and Bxcluded Claim. |

All notices and inquiries with respect to the LP Claims Process and the Claims Procedure should
be directed to the Monitor by prepaid registered mail, courier, personal delivery, facsimile

transmission or email at the address below:

FT1 Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

M5K 1G8

Attention: Pamela Luthra

Telephone: 1 888-310-7627

Fax: 416-645-8101

Email: CanwestLP@fticonsuiting.com
YOU MUST FILE A PROOF OF CLAIM BY THE CLAIMS BAR DATE, THE LP
RESTRUCTURING PERIOD CLAIMS BAR DATE AND EMPLOYEE CLAIMS BAR
DATE OR THE DIRECTOR/OFFICER CLAIMS BAR DATE, AS MAY THE CASE
MAY BE, IN ORDER TO ESTABLISH YOUR CLAIM. THE LP CLAIMS BAR DATE is
5:00 p.m. (Toronto Time) on May 7, 2010 or, IF YOU HAVE A RESTRUCTURING
PERIOD CLAIM, AN EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, THE
LP RESTRUCTURING PERIOD CLAIMS BAR DATE AND EMPLOYEE CLAIMS
BAR DATE AND THE LP DIRECTOR/OFFICER CLAIMS BAR DATE IS 5:00 (Toronto
Time) on June 3, 2010, unless the Monitor and the LP Entities agree in writing or the Court
Orders that the LP Proof of Claim be accepted after that date. IF YOU DO NOT FILE AN LP
PROOF OF CLAIM BY THE LP CLAIMS BAR DATE, THE LP RESTRUCTURING
PERIOD CLAIMS BAR DATE AND EMPLOYEE CLAIMS BAR DATE OR THE
DIRECTOR/OFFICER CLAIMS BAR DATE, AS THE CASE MAY BE, you will not be
entitled to vote at any meeting of creditors regarding any plan of compromise or arrangement

proposed by the LP Entities or participate in any distribution under such plan, and any Claims
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you may have against any of the LP Entities or any Director or Officer thereof will be forever

extinguished and barred.

Claims denominated in a foreign currency other than U.S. dollars shall be converted to Canadian
dollars at the Bank of Canada noon exchange rate in effect at the Filing Date. U.S. dollar
denominated claims shall be converted at the Bank of Canada Canadian/U.S.dollar noon

exchange rate in effect at the Filing Date which rate was Cdn $1.0344; $1 U.S.
Please refer to the Amended Claims Procedure Order for further details.

If you decide to submit an LP Proof of Claim and the LP Entities disagree with the value or
status that you have ascribed to your Claim, or the validity of your Claim as set out in your LP
Proof of Claim, and such disagreement cannot be resolved consensually, you will receive an LP
Notice of Revision or Disallowance from the LP Entities (as set out in paragraph 22 of the

Claims Procedure Order).
ADDITIONAL FORMS

Additional LP Proof of Claim forms can be obiained from the Monitor’'s website at
http://cfeanada. fticonsulting.com/clp or by contacting the Monitor and providing the particulars
as to your name, address, facsimile number, email address and contact person. Once the LP
Entities have this information, you will receive, as soon as practicable, additional LP Proof of

Claim forms.



SCHEDULE “C”
Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES® CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING
INC/PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC. AND CANWEST (CANADA) INC.

APPLICANTS

LP PROOF OF CLAIM

PARTICULARS OF CREDITOR:
(a) Full Legal Name of Creditor:

(the “Creditor™).

(Full legal or Corporate name should be the name of the original Creditor. Do not file
separate Proofs of Claim for divisions of the same Creditor.)
(b)  Full Mailing Address of Creditor:




(@
(e)
®

(&

*Telephone Number of Creditor:

*Racsimile Number of Creditor:

*E-mail Address of Creditor:

* Attention (Contact Person):

Has the Claim been sold or assigned by Creditor to another party?

Yes No (If yes please completed section 5)

*In order to ensure that all claims are processed in an expedited manner you must provide

one (1) or more of your telephone number, fax number or email address.

PROOF OF CLAIM

THE UNDERSIGNED CERTIFIES AS FOLLOWS:

(a)

(b)

(c)

That I am a Creditor of/hold the position of of the
Creditor and have knowledge of all the circumstances connected with the Claim
described herein;

That 1 have knowledge of all the circumstances connected with the Claim
described and set cut below;

That the LP Entity/Director or Officer was and still is indebted to the Creditor as
follows (Claims denominated in a foreign currency other than U.S. dollars shall
be converted to Canadian dollars at the Bank of Canada noon exchange rate in
effect af the Filing Date. U.S. dollar denominated claims shall be converted at
the Bank of Canada Canadianw/U.S.dollar noon exchange rate in effect ar the
Filing Date which rate was Cdn $1.0344: 81 U.S)



Restructuring Period

Prefiling Claims Clinins Employee Clains  {Total Claims

Canwest Publishing Inc./Publications Canwest Inc.  |[$ $ ¥ §

Canwest Books Inc. b3 $ $ $

Canwest (Canada) inc. 3 8 3 g

Canwest Limited Partnership 3 $ $ L3
Directors/Officers $ ¥ $ $ ‘

Total Claims $ b3 3 $
NATURE OF CLAIM

(CHECK AND COMPLETE APPROPRIATE CATEGORY)

[[1  Unsecured Claim of §

]  Secured Claim of $

In respect of this debt, 1 hold security over the assets of the LP Entity valued at

$

attached to this Proof of Claim form.

, the particulars of which security and value are

(Give full particulars of the security, including the date on which the security was
given, the value that you ascribe to the assets charged by your security and the
basis for such valuation, and attach a copy of the security documents evidencing

the security.)

PARTICULARS OF CLAIM:

The Particulars of the undersigned’s total Claim are attached.

(Provide full particulars of the Claim and supporting documentation, including amount,

description of transaction(s) or agreement(s) giving rise to the Claim, name of any

guarantor(s) that has guaranteed the Claim, and amount of Claim allocated thereto, date

and number of all invoices, particulars of all credits, discounts, etc. claimed).




PARTICULARS OF ASSIGNEE(S) (only to be completed if your claim has been

sold or assigned to another party):

(a) Full Legal Name of Assignee(s) of Claim (if all or a portion of the Claim has been
sold). If there is more than one assignee, please attach separate sheets with the

following information:

(the “Assignee(s)”)

Amount of Total Claim Assigned $
Amount of Total Claim Not Assigned $
Total Amount of Claim $

(should equal “Total Claim” as entered in Section 2)

(b) Full Mailing Address of Assignee(s):

(c) Telephone Number of Assignee(s):

(d) Facsimile Number of Assignee(s):

(e) Attention (Contact Person):




6. FILING OF CLAIM

This LP Proof of Claim must be returned to and received by the Monitor by 5:00 p.m. (Toronto
Time) on May 7, 2016 or, IF YOU HAVE A RESTRUCTURING PERIOD CLAIM, AN
EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, 5:00 (Toronto Time) on
June 3, 2610 (unless the Monitor and the LP Entities agree in writing or the Court Orders that
the LP Proof of Claim be accepted after that date) at the following address:

FTT Consulting. Canada Inc.,, Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

MSK 1G8

Attention: Pamela Luthra

Telephone: 1 888- 310-7627

Fax: 416-649-8101
Email: CanwestLP@fticonsulting.com
Dated at this day of ., 2010,

Per:




SCHEDULE “D”
Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING
INC./PUBLICATIONS CANWEST INC., CANWEST BOOKS
INC. AND CANWEST (CANADA) INC.

APPLICANTS

LP NOTICE OF REVISION OR DISALLOWANCE

TO: [insert name and address of creditor]

The LP Entities have disallowed in full or in part, your Claim, as set out in your LP Proof of

Claim, as set out below:



Prefiling Claim;
Claim Against Claim ?;:iim‘)f of Allowed Amount (Disallowed Amount
Canwest Publishing Inc./Publications Canwest Inc, $ 3
Canwest Books Inc. $ $
Canwest (Canada) Inc. $ $
Canwest Limited Partnership 5 $
Directors/Officers $ ¥
Total Claims $ $
Restructuring Period Claim;
Claim Against Claim g:;‘il;mof of Allowed Amount |BDisallowed Amount
Canwest Publishing Inc./Publications Canwest [nc.  $ $
Canwest Books Inc, $ b
Canwest (Canada) Inc. 3 $
Canwest Limited Partnership 5 3
Directors/Officers $ ‘ 3
Total Claims 3 5




Employee Claim:
Claim Against Claim g«;:hl;mofof Allowed Amount {Disallowed Amount

Canwest Publishing inc./Publications Canwest Ine,  $ $ 3
Canwest Books Inc, 3 3 $
Canwest {Canada) Inc. $ 3 b3
Canwest Limited Partnership $ B $
Directors/Officers $ $ b
Total Claims 3 b 5

REASONS FOR DISALLOWANCE:




g -

IF YOU INTEND TO DISPUTE THIS NOTICE OF REVISION OR DISALLOWANCE:

IN THE CASE OF AN LP CREDITOR WITH A PREFILING CLAIM, you must, no later
than 5:00 p.m. (Toronto Time) before the June 10, 2010 notify the Monitor of such intent by
delivering an LP Notice of Dispute of Revision or Disallowance (a copy of which can be found
on the Monitor’s website at http://cfcanada.fticonsulting.com/clp) in accordance with the LP

Amended Claims Procedure Order to the following address or facsimile:

FTT Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

MSK 1G8

Attention: Pamela Luthra

Telephone: 1 888- 310-7627

Fax: 416-649-8101

Email: CanwestLP@fticonsulting.com
IN THE CASE OF AN LP CREDITOR WITH A RESTRUCTURING PERIOD CLAIM,
AN EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, you must, no later than
5:00 p.m. (Toronto Time) before June 30, 2010 notify the Monitor of such intent by delivering

an LP Notice of Dispute of Revision or Disallowance in accordance with the LP Amended

Claims Procedure Order to the following address or facsimile:

FT1 Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

M5SK 1G8

Attention: Pamela Luthra
Telephone: | 888 310-7627
Fax: 416-649-8101

Email: CanwestLP@fticonsulting.com



If you do not deliver an LP Notice of Dispute of Revision or Disallowance (a copy of which can
be found on the Monitor’s website at http:/cfeanada.fticonsulting.com/clp) by the time and date
set out above, as applicable, the value of your Claim shall be deemed to be as set out in this LP

Notice of Revision or Disallowance.

DATE



SCHEDULE “E”
Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING
INC/PUBLICATIONS CANWEST INC., CANWEST BOQOKS
INC. AND CANWEST (CANADA) INC.

APPLICANTS

LP NOTICE OF DISPUTE OF REVISION OR DISALLOWANCE

PARTICULARS OF CREDITOR:

(a)

(b)

(©)
G
(e)
63]

Full Legal Name of Creditor:

Full Mailing Address of Creditor:

*Telephone Number of Creditor:

*Facsimile Number of Creditor:

*E-mail Address of Creditor:

Attention (Contact Person):




*In order to ensure that all claims are processed in an expedited manner you must provide

one (I} or more of your telephone number, fax number or email address,

8. PARTICULARS OF ORIGINAL CREDITOR FROM WHOM YOU ACQUIRED
CLAIM, IF APPLICABLE:

()  Have you acquired this Claim by assignment? Yes[ ] No [

(if yes, attach documents evidencing assignment)

(b)  Full Legal Name of original creditor(s):

9. DISPUTE OF REVISION OR DISALLOWANCE OF CLAIM FOR VOTING
AND/OR DISTRIBUYION PURPOSES:

We hereby disagree with the value of our Claim as set out in the LP Notice of Revision or

Disallowance dated , 48 set out below:
PreFiling Claim:
Claim Against Claim g:i:]m“’f Affowed Amount | Disaffowed Amount

Canwest Publishing inc./Publications Canwest Inc.  § b $
Canwest Books inc. 5 $ $
Canwest (Canada) Inc. 5 $ $
Canwest Limited Parinership 3 3 | 3
Directors/Officers § 3 $

Total Claims $ $ b



Restructuring Perioed Claim:

Claim Against Claim g,:i:;mof of Allowed Amount |Disallowed Antount
Canwest Publishing Inc./Publications Canwest Inc,  $ ) 3
Canwest Books inc. 3 $ $
Canwest {Canada) Inc. § 3 : $
Canwest Limited Partnership b $ 5
Directors/O flicers 3 $ 5
Total Ciaims 3 $ $
Employee Claim:
Claim Against Claim gcl;g'oof of Allowed Amount |Disallowed Amount
Canwest Publishing Inc./Publications Canwest Inc.  § $ $
Canwest Books Inc. $ $ $
Canwest (Canada) Inc. 3 $ $
Canwest Limited Partnership $ $ 3
Directors/Officers b 3 5

Total Claims b3 b $




REASONS FOR DISPUTE:

(Provide full particulars of the Claim and supporting documentation, including amount,
description of fransaction(s) or agreement(s} giving rise to the Claim, name of any
guarantor(s) that has guaranteed the Claim, and amount of Claim allocated thereto, date
and number of all invoices, particulars of all credits, discounts, elc. claimed.)

If you intend to dispute an LP Notice of Revision or Disallowance, you must,

IN THE CASE OF AN LP CREDITOR WITH A PREFILING CLAIM, no later than 5:00
p.m. {(Toronto Time) on June 10, 2010 notify the Monitor of such inlent by delivering an LP
Notice of Dispute of Revision or Disallowance in accordance with the LP Amended Claims

Procedure Order to the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

MSK 1GS8

Attention: Pamela Luthra

Telephone: 1 888- 310-7627
Fax: 416-649-8101
Email: CanwestLP@fticonsulting.com



IN THE CASE OF AN LP CREDITOR WITH A RESTRUCTURING PERIOD CLAIM,
AN EMPLOYEE CLAIM OR A DIRECTOR/OFFICER CLAIM, you must, no later than
5:00 p.m, {Toronto Time) on June 30, 2010 notify the Monitor of such intent by delivering an
LP Notice of Dispute of Revision or Disallowance in accordance with the LP Amended Claims

Procedure Order to the foilowing address or facsimile:

FTI Consulting Canada Inc.,, Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, PO, Box 104

Toronto, ON

M5K 1G8

Attention: Pamela Luthra

Telephone: 1 888- 310-7627
Fax: 416-649-8101
Email: CanwestLP@fticonsulting.com

If you do not deliver an LP Notice of Dispute of Revision or Disallowance by the time and date
set out above, as applicable, the value of your Claim shall be deemed to be as set out in the LP

Notice of Revision or Disatlowance.

Dated at this day of , 2010.

Per:




SCHEDULE “¥”

NOTICE TO CREDITORS OF Canwest Publishing Inc./Publications Canwest Inc.,
Canwest Books Inc., Canwest (Canada) Inc. (collectively, the “Applicants”) and Canwest
Limited Partnership (“Canwest LP” and, together with the Applicants, the “LP Entities”)

RE: NOTICE OF AMENDED CLAIMS PROCEDURE IN COMPANIES’
CREDITORS ARRANGEMENT ACT (“CCAA”) PROCEEDINGS

NOTICE IS HEREBY GIVEN that pursuant to an Order of the Ontario Superior Court
- of Justice made May 17, 2010 (the “Amended Claims Procedure Order”), certain amendments
were made to the Order dated April 12, 2010 that established procedures (the “Claims

Procedure”) for the determination of certain claims against the LP Entities.

PLEASE TAKE NOTICE that the Claims Procedure applies only to Claims of LP
Creditors described in the Amended Claims Procedure Order. No other claims are being
compromised. A copy of the Amended Claims Procedure Order and other public information

concerning the CCAA Proceedings can be found at the Monitor’s website:

http://cfecanada.fticonsulting.com/clp.

THE AMENDED CLAIMS PROCEDURE ORDER calls for additional claims against
the LP Entities, including certain claims (i) by employees or former employees of the LP Entities
arising out of the employment of such employee by the LP Entities (the “Employee Claims”)

and (i1} against the directors and officers of the LP Entities (the “Director/Officer Claims”).

THE CLAIMS BAR DATE for LP Restructuring Period Claims and Employee Claims
Bar Date and Director/Officer Claims Bar Date is 5:00 p.m. (Toronto Time) on June 3, 2010.

Any creditor who has not received an LP Claims Package and who believes that it has a Claim



against one or more of the LP Entities must contact the Monitor in order to obtain an LP Proof of
Claim. LP Proofs of Claim must be filed with the Monitor on or before the LP Claims Bar Date,
the LP Restructuring Period Claims and Employee Claims Bar Date or the Director/Officer

Claims Bar Date.

HOLDERS OF CLAIMS that do not file an LP Proof of Claim by the applicable claims
bar date shall not be entitled to vote atA any meeting of creditors regarding any plan of
compromise or arrangement proposed by the LP Entities or participate in any distribution under
such plan, and any Claims such Creditor may have against any of the LP Entities shall be forever

extinguished and barred.

EMPLOYEES OR FORMER EMPLOYEES that may have claims against the LP
Entities pursuant to the Amended Claims Procedure Order, may contact Court-appointed

representative counsel for further information at CSER(@nelligan.ca or 1-888-565-9912.

CREDITORS REQUIRING INFORMATION or claim documentation may contact

the Monitor at the following address or facsimile:

FTI Consulting Canada Inc., Court-appointed Monitor of Canwest Publishing
Inc./Publications Canwest Inc. et al

Claims Process

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON

MS5K 1G8

Attention: Pamela Luthra

Telephone: 1 888-310-7627
Fax: 416-649-8101
Email: CanwestLP@fticonsulting.com
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' IN THE MATTER OF THE COMPANIES® CREDITORS ARRANGEMENT ACT,R.S8.C., 1985, ¢.C-36, Court File No: CV-10-8533-00CL
AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF CANWEST
PUBLISHING INC./PUBLICATIONS CANWEST INC., CANWEST BOOKS INC. AND
CANWEST (CANADA) INC.

APPLICANTS

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

AMENDED CLAIMS PROCEDURE, ORDER

OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B3

Lyndon A.J. Barnes (LSUCH#: 13350D)
Tel: (416) 862-6679

Alexander Cobb (LSUCH: 45363F)
Tel: (416) 862-5964

Elizabeth Allen Putnam (LSUC#53194L)
Tel: (416) 862-6835 :
Fax: (416) 862-6666

Lawyers for the Appliéants

F. 1117119
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__AGREEMENT

(el ppTiREN
THE GAZETYTE, & division of Southam Inc, a legally
Iricorporated company, having its head office and Its
pringipal place of business at 250 St-Antoine St. West,
Montreal, Quebes. (herelnafter calied the Company);

D: .
LE SYNDICAT QUEBECOIS DE L'IMPRIMERIE ET

DES COMMUNICATIONS, SECTION LOCALE 145,.

an assoctatlon of employecs organtzed In ihe Province
of Quebec and duly accredited by the Minister of La-
bour and Manpower 1o represent the employees here-
under mentioned, and having lits principal place of
business for the Province of Québec at 427 Faillon
Street East, Montreal, Québec (hereinafter calfed The

Unlen)

AND:
Alme Alarie et al, employees of the employer, number-
fng 200, whose names appear In the sppendix to the
present document (hereinsfter called the employees).

AGREEMENT entered [nto this day

. 12700V 1987 ous

between The Gazette, a division of Southam Inc., and
Le Syndicat Québiécols de 'tmprimerie ot des Commu-
nlcations, section Jocale 145, acting on brhali-of the
200 employees whose names appeay on Appendix | uf-
tached herelo, hereinalter.calied the emplayees,

I, — COVERAGE, =~ Thls ageement covers the
200 employees of the Composing Reom whe are namved
In the attached Appendix L The named employees are
covered by this Agreement only i they remaln mem-
bers I good standing of the Unlon.

The present agreement will come Inte ¢fect only at
the {lme when the collective agreement belween the
emplayer and the Union ss mentioned below, similarly
tn the case of future colfective agreements, shall end,
disappear, become without value or, for any other rea-
son become null and vold ov inapplicable,

I, == TERM QF AGHEEMENT, — This agree-
ment shalf remalin In effect until the empioyment of sl
the persons named In the atiached Appendix | has
ceased, Nelther party shall vaise any matter deslt
with In this Agreement In future negotiations for any
new collective agreement, .

Itl, — J0B GUARANTEE. = In return for the
right to continue 10 move ahead with technologleal
changes, the Company undertakes to guarantee and
gunragiees to protect the employees named in the at-

tached Appendix | from the loss of regular full-time -

employment tn the Composing Room due to technoiogs
ical changes. The full-time employment provided by
this guarantee shatl be at fiell pay at not lecs than the
prevailing Usilon rate of pay as agreed to in the collecs
tive agreemends which will be negotlated between the
parties fromt time to time. )

Technologleal change |5 deflned 25 a change
brought about by the Introduction of any new equip-
went or new pracesses which funcilon as a substitute
for. or evolution of the work presently performed or
under the Jurlsdiction of the Union In the depart-
TMEnRL. LT .

iV, — LOSS QF COVERAGE. ~~ This.agreement
will cease to apply to an employes for only one or other
of the following reasons:

1, Death of the emplayec.

2. Voluntary resignation by a regular full-time em-

plovee, '

3. Termination of employment at the date stipulats
ed In Appendix | lor each employee,

4. Final permanent discharge from the Company.
Permanent discharqe can only occur for major
offence and only then, If the discharge tx grieved,
and Is upheld in arbitraticn. This ie the standard
‘to be used In iaterpreting permanent discharge
and cen be varled soltly by mutually agreed o
smendments to ihe collective sareement,

V, — EMPLOYER'S EXISTENCE. = Thls ngree-

. ment. will be applicabie lor.Its terme, Irrespective of

the owner{s) of The' Gazetie{even If the name ¢ fater
changed) Therefore, it will be binding on purchasers,
succestors, or assigne of the Company. Similasly, {”
will be binding even i The Gazette newspaper pere
manently ceases publication but the production facill-
ties continue in such acilvitiex an commerclal pring-
ing. Tt will no fonger be binding if the Company

permanently censes 1o exdst. But in the event publice.’

tlon or operation of the production facilities is begun
agaln, the fulf terme and conditions of this agreement
will be reinsiated, * -

This agreement shall be binding on the succecsors
of Le Syndicat Québécols de I'lmprimerie et des Com-
munications, section focale 145 #s provided by Que.
tec Law,

VI, =~ JOB TRANSFERS, -~ If an employee Is
fransferred to ancther department, he wiil continue to
be covered by this agreement. Such a transfer shail
have the mutval agreement of the partles, the employ-
ee and, If required by the spplicable collective agree.
ment, any other vnlon involved.

Int the case of a transfer, the employee will be sub-
ject to the provisions of the applicable collecilve
agreement If any {other than referred to in Paragraph
I} ~- Job Guarantee of this Agreement), including
germanent discharge. In the caze of retirement or pers
manent discharge, coverage by this agreement will
cease, .

Il an employee, working outslde the department as
aresult of a transier, Is lald off in another jurisdiction
by operation of senlority or other provisions, that em-
ployee shall be transferred back to his or her orlginal
department with prierity criginally held &t time of
transfler, as a regular full-time employee of the Com-
pany.

This employee may be transferred to a further
jurlsdiction within the Company, Y mutually agreed
between the partles, the emplovee and, if required by
the epplicable callective agreement, any other uplon
involved, .

Vil. = GRIEVANCE PROCEDURE — In the
eventof & dispute 58 10 (he Interpretation, appllcation,
or breach of this agreement, the grievance procedure
to be followed shall be that fald out in the collective
agreement between the Company and the Unlon,
which Is In effect at the time that the grlevance is Ini-
tlated.

In the case whers the Unlon censes td exist, or i the
Unlon 15 na longer the sccredited bargalning agent,
an employee who s named in Appendlx | may have re-
course to the procedure for the resolution of griev:
ances provided by the Labour Code,

The parties to this agreement intend and consent
that the present agreement be 1h the Epgllch lan-
gusge, .

PR 1983

IN WITNESS WHi’.ﬁ‘ﬁinF. the partles have signed this
of A

day 1983,

-~ ZRTTE

LE SYNDICAT QUEBECO!S DE L'IMPRIMERIE ET
DES COMMUNICATIONS, section locale 145
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' 1, the undercigned, being one of the employees covered
by the agreement between The Gazette and Le Syndi.
cat Québéeols de IMlmprimerie et des Communlica-
tlens, sectlon locale 145, dated November 12, 1982,
declare | have read and understood the sald agres-
ment and, in particular, that my employment will {er-
minate at the date shown hereunder. [ wgree fo be'
baund by the terms and conditions of this agreement
equally with the other parties to this sgreement, the
whole as witnecsed by my signature piaced below:

LR

APPENDIX “§*
Neme Date of Signeture of Slgnuture of - Date
termination : employee witness
of employment .
ALARIE, Almé 30.09.91
ALARIE, Fernand 31-08-33
ALARIE, Jean-Charles 28.02.83
AUBRY, Raland 31.10.92
BANTOR, Peter 28-02.17
BATSFORD, Kenneth 23.02-8¢
BEAUCHAMP, André 30-04-09
BENNETT, Douglas 31.05.97
BENTON, Wililam 31-05-05
BERNARD, Lloyd 30-09-89
BIENVENUE, Fernand 31.01.99 ot
BILLINGTON, Keith 31-05-09
Eionie 2 s
, Wiltiam . <07+ ,
BOWEN, Leonard 31.03-90 4«/‘104&‘ 52
—BRATEAD ereph dorp (N Oragrat |, LA Ot B3
BRETON, Jean-Paul 30-09.96 e
. BROWHN, Renn 30-09-8%
BROWN-URE, Willlam 28-02-90
BRUCE, John 28.0Z.89
BUCHANAN, Stanley 30-11.05
BURNETT, Mergarat . 31.01-87
CAVE, Brlan : 31-10-09
CECCHINIL, Ray . 31-10-94
CHARRON, Francols 30.04-10
CHEVRETTE, Roger 31-05.89
CHRISTOFFER, Harry 3140703
CLARKE, Winston 31-12.02
. CLEMENTS, Robert 30-11.07
CONSTANDIS, Kyilacos 31.12.90
CORBEIL, André 81-07-92
CORBEIL, Guy 306-09-05
CORRIVEAU, Claude 310100
COTE, Gaétan 81-08-11
COULOMBE, Arthur 31.12-92 -
COUSINEAU, Jean-Plerre 31.05.90
COWAN, Douglas 30406-95
CRAWFORD, Donsid 30-04-07
CROWLEY, John ' . 30-04.08
DAIGNEAULT, Raobert 30-06-08
DAVIES, Hobert . 31.08-07
DAWSON, John 30.06.89
DELEQN, Marlan ’ 31-08.11
DESJARDINS, Yvon 31-10.19
DESORMEAUX, Marcel 30.06-01
D1 PAOLQ, Erlberto 31-12.10
DUBEY, Jecques §0-11-11
DUMONT, Nicole 310725
DUPUIS, Yvon 28-02-93
DURANLEALU, Jean 31.03.15
DUROSEAU, Fritzner 31-08-1¢
DUTEMPLE, Norman 31-07-95
EHRENSPERGER, David 28-02-98
FAILLE, Paul 30.09-84
FARKAS, Zoltan 30-09.85
FORGET, Roger 30-11-50
FOQUCADLT, Guy 30-06.00
FOUCAULT, Roger 31.03.95
FRANCIS, Cyril 31-03.93

FREITAG, Haary 31-07-84
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- . PENDIX "1
Namep ) E Date of Signature of Signature of Date _
termination employee witness
of employment .

NAETS, Francois 31-10-95 :
NAYMAN, Morrie 30-04.82 . r .
NIVEN, Alexander 31-12.92

OSTIGUY, Marcel 31-08.01

OVERALL, Charles 31-01-86 P
PARENT, Ernest 31.10-84

PARENT, Qller . 31-08.96

PAYNE, Robert : 30.11-98

PELLEGRINI, Anacleto 30.04-12

PERREAULT, Rolland 31.12-93

PERRIN, Roger 30-04-01

PLOUFFE, André 28.02-94

POIRIER, Gary 310708

POIRIER, Jean-Yves 30.11-01

POIRIER, Michelle 31-01-00

POIRIER, Normand 31-12.83

POWERS, Herbert 31.08-91

QUESNEL, Rhéal 28-02.91

QUINN, Gerald 31-01.89

RAMAT, Aurelio 30:09-91

RASMUS, Helmut 31.05.82

REBETEZ, Plerre 31-05-17

RITCHIE, James 31-12-85

ROSS, Robert 31.05.02

ROSS, Roméo 30-11-06

ROUND, George 3L05.45

ROUSSEAU, Mavrice 30-09-87

ROY, Paul 31.12.94

RUSSELL, Carl 31.03-$7

SAAD, Antolne . 30-04-93

SAMUEL, Brian 31.05-06

SANTINI, James 31-08-86

SHAND, David 31.08.97
" SHIRLOW, Warren 31.08-16

SINEL, Robert - . 29.02.88

SMEALL, Brian 31.05-17

SMITH, Michnel 31-03-18

SNELGROVE, Bruce 31.08-91

ST-DENIS, Plerre 31.07-02

STE-MARIE, Guy 31-03-07

STENHCUSE, David 30-09-20

STEWART, Alan 30.04-84

STIEBEL, John 30.09-13

STIEBEL, Robert 30-06-89

STOCKWELL, Leslic 31-12-07

STOUTE, Joseph 31.03-91

STREET, Clayton 31.12.01

STREET, John 31-32.02

ETRIKE, Donald 30.11.05

SUTAKX, John 31.05-93

SZEPLABI, John 31-08.13

SZITASI, Edward 31-01-04

TESSIER, Msurice 31.10.93

THOMAS, Frederick 31-07-91

THOMSON, Michael 31-08-13

TIMMONS, Patriek 31-07-05

TODD, James 30-05-09

TREMBLAY, Marc 31-07-08

VEITCH, Gary 31.03.13

VICKERS, Douglas 30-11.15 -
WARD, Donald 31-05.00 :
WHEELER, Norman 30-09-86

WHELAN, Thomas 30.03.95

WILDING, Peter 31.32.18

WILSQN, Donald 31.10.03

WILTSHIRE, Bruce 30.04-93
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AGREEMENT

BETWEEN
THE GAZETTE, a divisfon of Southam Inc., & legally Incor-
porated company, having its head office and its principal place
of business at 250 Si. Antolne St, West, Montreal, Quebec
{hercinaFer called the Corpany):
AND:

LE SYNDICAT QUEBECOIS DE LTMPRIMERIE ET DES

COMMUNICATIONS, LOCAL 145, an assocjation of employ-
ees organized In the Province of Quebec snd duly sccredited
by the Minfster of Labour and Manpower to represent the
einplopees hereunder mentioned, and having Its principal place

- of business for the Province of Quebec at 627 Faillon St East,

Mcntteal Quebec (herelnalter called the Union);

AND:
Almé Alarle et al, employees of the Company, whose names
appear in the appendix to the present document {hercinafter
called the empioyees).

I, = INTENT ~ A. The undersigned parties agree that
Section 4 (Jurisdiclion} in the collective agreement between
the Company and Unlon signed on March 5th, 1987 and for
the period May 1, 1987 to April 30, 1990 contalns substan~
tal,dntended modificaticns and changes kom Section 4 {(Juris-
diction) I the preceding collective agreement {1984-87) be-
tween the came partles and more specifically by such modifi-
cations and changes Intend as follows:.

a) deletion of Section 4 (Jurlsdiction) contained in the
1984-87 collective agreement and all other references
to “furisdiction” In such collective agreement;

b} Jurlsdiction Is iimited 10 existing Compesing Room work
performed within the confines of the existing Com.
posing Reom;

¢} the Company may transfer any work, equipment and/or
process, In whale or In part, out of the Composing Room
and/or aut of the jurlsdiction of the Composing Room
bargaining unlt without vialating the provisions of Sec.
tien 4 (Jurigdiction) and therefore thall be Fee from
Jurisdictional elaims:

d} only membets of the Composing Koo bargaining unit
shall performn fraditlonal bargaining unit work as de-
scribed In the 1984.87 coilective agreement within the
confines of the Composing Room. However, 1t is under-
stood that work performed by foremen and assistant-
foremen, work presently performed by editoriai
employees in the Compasing Room and any other non.
bargalnlng unit work including, but rot limited to, jani-
torlal services, bullding matintenance, and so forth, is
excluded, from such jurisdiction, °

B. For to long as the above agreements and understandings
&s well as the provistuns of the present agreement generally
shall be in full force and effect, the Company agrees (o maln-
t2in, a3 fully described in Article V of the present agreement,
the standard of Uving of Composing Hoom employees who bre
parties o the present agreement and who meet the conditions
of Article Il, COVERAGE, of the preseat agreement,

Il. = COVERAGE — This agreement covers all Com.
posing Hoom emplopees (and Maliroom translers) as of March
5th, 1987 who slan the agreement and also signed the pre-
vious agreement {Job security - Technolegics] changes} and
whose names appear in the atiached Appendix “d”. The named
employzes are covered by this agreement only if they remain
membets in good standing of the Unlon, The agreement will
apply to tramslerred employees only when such employees are
working In the Comgosing Room.

The present agreement will come into effect only at the time
when the collective agreement between the Emplayer and the
Union as mentioned below, similarly inthe case of future col-
fective agreements, shall end, disappear, become without value
ot, for any other reason become null and vold or inapplicable,

+

121, —~ TERM OF AGREEMENT ~ This agreement
shall remain in effect undl the employntent of 2l the persons
covered by this sgreement fins ceased in accordance with Axﬁ
cle V1 heresl. Subject to Artickes V and X hereof, neither party
shall ralee any matter deale with in this agreement in future
negotiations for any new collective agreement,

IV, — JOB GUARANTEE — All tenms and conditions
of *Job security and redundancy” {Section 25 and Letters of
Understanding, ret Notice of redundancy and ; Redundancias)
of the 19871990 collective agreement shall be maintained
unless mutually agreed by the Company and lts employees”
representatives,

YV, ~ COST OF LIVING FORMUELA: ~ As stated
above, Composing Roem employees who signed the present
agveement shall have their hourly wages adjusted annually
in accordance with the followlng formula:

DEFINITIONS:
Consumer Price [ndex {C.P.1.)
{Re: Statistics-Canada, 1981: 100, Montreal area)
a; C,P.L at the end of the period {March 31st of every year}
b: C.P.1L at the beginning of the first period of relarence (April
I, 1986)
ct Prevalling hourly rate of pay for the duration of the pres-
ent agreement: $25,00/br {or £26.67 for night, spht or
lobster shifis)

Formula: {a « 4} X ¢ = Cost of living adjustment
5 .

Cost of Hiving sdfustment + $25.00/hr {or $26.67 lor night,
split or lobster shifts) = Hourly rate for the period.

Such wage adjustments shall be made once a year, the
hously rate lot the perlod being effective from Suly 1st of each
year.

Sheuld the C.P.1. base year (1981:100) be changed, it Is
agreed that the formula shall be adjusted accordingly by
mutual agreement,

It is alse agreed that should Statistics«Canada discontinue
C.P.L figures vequired for she fermula, an alternative and
equivalent formula shall be adopted by mutual agreement of
the partles.

V1.~ LOSS OF COVERAGE ~— This agreement will
cease {o apply to an employee lor only one or other of the fol-
lowlng reasgns:

. Death of the employee.

Voluntary resignation by a regulay full-time employee.
The date stipulated in Appendix “ii" {or each employee
regardiess of his/her employment status afier such date,
Final permanent discharge from the Company. Perma-
nent discharge can only oceur for major offence and only
then il the discharge Is grieved, and is upheld in arbls
tratign. This is the standard to be used in Interpreting
permanent discharge and can be varied xolely by
mutually agreed to amendmenis to the collective
agreement,

Vif, = EMPLOYER'S EXISTENCE ~ This agree.
ment will be applicable for its terms, ivespective of the owner(s)
of the Gazette feven if the name Is later changed). Therefore,
It will be binding on purchasers, successors, or assigns of the
Company. Similarly, it will be binding even If The Gazette
newspaper permanently ceases publication but the productlon
facilities continue fn such activities as commercial printing.,
I will no fonger be binding il the Company permanently ceases
to exist. But in the event publication or operation of the pro-
duction facilities is begun agatn, the full terms and conditions
of this agreement will be reinstated.

This sgreement shail be binding on the successors of Lt
Syndicat Quebecols de MNmprimerie ef des Communications,
Lacal 14% as provided by Quebec Law.

£ 29 o
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VIH, — JOB TRANSFERS — In the case of o transler
to another department, which shallbe on a voluatary basls,
the employee will be subject to the provisions of the collec-
tive agreement tn that depariment, i{ any, of to any other pro
visions agreed upon by the partles,

However, if an employee working outslde the department
a3 & reaglt of a transfer is latd off in anather jurisdiction by
operation of senlority or other provision, that employee shall

be transieyed bagk to the Composing Room with pricrity orl- |

ginally held at Ume of ansler a5 & reguiar full-time employee
of the Company, and shall ance again be covered by the pro-
vislons of the present agresment.
IX, —~ GRIEVANCE PROCEDURE = tn the event of
a disagreeiment with respect to the Interpretation, application
and/or alleged violation of this agreement, the matier shail
be deamed 1o be a grievance and shail be submitted and dis-
posed of in accordance with the grievance and arbitration pro-
ceduresin the collective agressment between the Company and
the Unlon, which is In eHect at the time that the grigvance
13 inftlated. The parties agree that the decision of the arblua-
tor shall ba final and binding.
“In the case where the Unlon ceases to exlst, or I the Unlan
15 no longer the-accretlited bargaining agent, an emplayee who

. is named in Appendix “ii” may have recourse {o the proce-

dure for the resoluiton of grlevances provided by the Quebec
Labour Code. )

K.~ AMENDMENTS ~ The partles scknowledge that
all of the provislony of the present agreement are essentinl
terms and conditions. necessary o the valldity of the
agreement. -

Therelore, should any clause of the present agreement in
whole or in part, be declared Invalld, Inoperative or mappli-
cable by any tribunal of competent Jurisdictlon or by leglsla.
tlon, the Company and the Unlon agree to meet forthwith for
the purpose of concluding an smended agreement binding upen
all parties. It Is agreed In principle that the essentlal elements
of the agreement shall be malntatped through amended fors
mulas, by providing equivatent provisions or through any olher
agreement the parties may reach In their negotfations.

1, within ninety (90} days followlng such & declsion from
a tribunal or by legislation 2s referved to above, the parties
are unable to conclude such an amended agreement, the pare
tles agree that the provisions of the present agreement and
the collective agreement shall apply unti one of the other of
the partles exercises its right to strike or Jock-out a5 provided
by Section 107 of the Quebes Labour Code or untl a declsTon
Is rendered by an arbitrator as provided by the next section
of the present agteement.

Xi. =— RENEWAL OF GOLLECTIVE AGREE-
MENTS AND SETTLEMENT OF DISPUTES — Within
ninety (0] days belore the termination of the collective agree-
ment, the Employer and the Union may inltiate negotiations
for & new contract, The terms and conditions of the agreement
shall remain In efect until an agreement is reached. a decl-
slan Is rendered by an zrbitrater, or untl one or the ather of
the pariies exercises its sight to strike or lock-out,

- an integral part of th
this agreement intend and
LA paiebned . he Englich language.

weeks preceding acquiring the
il ding the acquisition of such right throud

or lock-out, inclu

rtlcle X of the present agreement,
the operation of Al s hua) best O ere,

hall do so simultanecusly and In writing

the partes may request the ex
and both pariles &

within the following forty-eight {48) hours or anc
perfod I mutually agreed by the partles.
offers™ chall contatn only those clauses or porll
upon which the parties have not already ngreed.
_slll not be sgreement belore the right to steike

ifred, either vf (e pariles may submit the d t
:: ?rlilzglt:-:to::deﬂed in accordence with the gricvance Pre

¢ collective agreement. g such an event,
:a‘:::.!rf\ti}:;n\dng given both partles the opportunlty
presentations on the raerits of thelr proposats,
its entirety gither one orihé other of the
and reject, In its entiretys the other. Th

yight fo strike

either 0i

ther me

The “Last final best-
ons of cinuses
Should there
o lock-out I

l1agrecment

the arbl+
1o make

must retaln it"‘l
S agt final best offers
¢ arbitrator’s declsion

shall be finsl and binding on both parties and It shalf become

present agreement beint

collectlvé agreement.
. 2 consent that the

IN WITNESS WHE the parties have signed
this ) dorp o 1987.
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I, the undervigned, belng one of the employees covered by this
agreement between The Gaxette and Le Syndicat Québécols

I‘lnzgr( erie et det Communications, Local 145 dated ) .

1987, declare | have read and understood the

sald sgreement and, In particular, that it shall terminate at . :
the date shown hereunder or a5 otherwlse stated in the sald
sgreement. [ agree 1o be bound by the terms and conditions
of this agreemuent equaily with the other partles to this agree-
ment, the whele as witnessed by my signature below:

APPENDIX “ii"

. Name of employee Explry Employee’s Witrtess' .
. date signaturg slgnature Date
ALARIE, Atmé 30-09-91
ALARIE, Fernand 31-08-93
AUBRY, Roland 31-10-92
BANTON, Peter 28-02-17
BATSFORD, Kenneth . 29-02-89
BEAUCHAMP, André . 30-04-09
BENNETT, Douglay 31-05-97
BENTON, Willtam 31-05-05
BERNARD, Lloyd © 30-89-89
BEINVENUE, Fernand 31-01-99
BILL&I’:}?&O&. Kelth 3 é-gg-gg /
BLONDIN, Rita 30-04- - / ’ ; //
BRAZEAU, Josenh 51075 3.V - GA{‘W holin Guldtl ©1f0 @87
BREION, Jean-Paul 30-09-96 4 (K4 {
BROWN, Henn 30-09-89
BROWN-URE, William' 28-02-90
BUCHANAN, Stanley 30-11-05
CAVE, Brian 31-10:09
CHARRON, Frangols 30-04-10
CHEVRETTE, Roger : 31-05-89
CHRISTOFFER, Harry 31-07-03
CLARKE, Wington 31-12-02
CORRBEIL, Andre 31-07-92
‘CORBEIL, Guy - 30-09-05
CORRIVEAU, Clande 31-01-00
COULOMBE, Arthur 31-12-92
COUSINEAU, Jean-Plerre 310590
CRAWFORD, Donald 30-04-07
CROWILEY, John . 30-04-04
DAVIES, Robert 31-08-07
DELEON, Marian 31-08-1%
DESJARDINS, Yvon 31-10-19
DI PAQLO, Eriberto 31-12-10
DUMONT, Nicole . 31-07-25
DURANLEAU, Jean 31-03-15
DUROSEAU, Fritzner 31-08-10
DUTEMPLE, Norman 31-07-95
FORGET, Roger 30-11-20
FOUCAULT, Guy 36.06-00
FOUCAULT, Roger ) 31-03-96
FRANCIS, Cyril 31-03-93
GAGNON, Gilles 28-02-01
GALARDQ, Alfredo 3%-03-98
GANDEY, Willlam 30-06-15
GARNEAU, Fernand : 30-11-97
GAUTHIER, Jacques 31-12.97
GENDRON, Rodrigue 31-12-03 .
GEOFFRQY, Claude 31-10-03 '
GINGRAS, Charles 30-11-92
GODBEER, Charles | 31-03-16
GOHIL, Umed 31-10-10
GQUODHAND, Gerald 30-06-08
GRIFETTH, Calvin 30-03-05
GRONDIN, MarierAndrie 31-10-25
GUILFOYLE, John 30-11-92
GUILLEMETTE, Jean-Paul 31-08-91
HALL, Llewellyn 31-68-01

HALLAS, Kenneth i 31-07-89
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M-2 {suite)

HOGUE, Ernest
HOLFORD, Heary
HOLLOWAY, Horrce
HOWELL, Arthur
ILLESCAS, Willlam
JENNER, Wiiliam
JOWLE, David
KAROVITCH, Monds
KELLY, lun -
KENT, Laurence
KERWIN, Kenneth
KERWIN, Timothy
LACAS, Gilles- ~
LANGLOIS, Jules
LARSEN, Edwin
LATOQUR, Claude
LAURENDEAU, Yvon
LAVERY, Ronald
LAWSON, Peter
LEBLANC, Gilles
LEDUC, Marcel
LEE, Jack
MacKAY, Nell
MANFIELD, Harold
MARTIN, Jean-Pierre
MAUCOTEL, Michel
McCREADY, Robert
McHENRY, Robert
McNAMARA, Arthur
MILOT, Richard
MONGRAIN, Jean-Guy
MYERSON, Arnold
NAETS, Francols
NIVEN, Alexander
QSTIGUY, Marcel

- PELLEGRINI, Anacleto

PERRAULT, Rolland
PERRIN, Hoger
PLOUFFE, Andre
POIRIER, Jeap-Yves
POIRIER, Michelle
POWERS, Herbert

- QUESNEL, Rhéeal
RAMAT, Aurello
REBETEZ, Plerre
ROSS, Robert
ROUND, George
ROY, Paul
RUSSELL, Carl
SAAD, Antolne
SAMUEL, Brian
SHAND, David
SHIRLOW, Warren
SMEALL, Brian
SNELGROVE, Bruce
ST-DENIS, Pierre
STE-MARIE, Guy
STENHOQUSE, Ddvid
STIEBEL, John
STIEBEL, Robert
STOCKWELL, Leslle
STREET, John
STRIKE, Donald
SUTAK, John
SZITASI, Edmund
THOMAS: Frederick
THOMSON, Michael
TODD, James
TREMBLAY, Marc
VEITCH, Gary
WARD, Donald
WHELAN, Thomas
WILDING, Peter
WILTSHIRE, Brucs

36-04-91
31-07-93
30-09-03
31-07-06
31-03-82
30-09-11
31-01-15
31-10-00

30-08-07.

31-05-04
30-09:03
31-03-99
31-08-00
31-03-91
30-09-10
30-06-92
31-10-06
30-11-02
a1-12-929
31.05-99
31-12-06
31-01-92
30-09-07
31.07-06
28-02.10
30-06-98
29-02-04
3105-89
28+02-99
231-01-15
30-06-G0
31.05-92
31-1p0-95
31-12-92
31-08+01
30-04-12
31-12-93

-30-04-01

28.02-94
80-11+01
310100
310891
28-02-91
30-09-91
31-05-17
31-05-02
31-05-95
31-12-94
31-03.97
30-04-93
31-05-06
31-03-97
31-08-16
310517
31-08-91
31-07-02
31-03-07
30-09-20
36-09-13
30-06-89
31-12-G7
31-12-02
30-09-13
31-05-93
31-01-04
31-07-91
31-08-13
30-06-09
31-07-08
31-03-13
31-05-00
30-03-95
31.12-18
30-04-93
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THE FACTS

[1] The origins of this entire matter date back to 1982, when the parties and the 200
typographers then employed by The Gazette signed tripartite agreements under which
these employees were granted wage protection and job security to the age of 65. By 1987,
132 typographers remained in The Gazette's employ, At that time, the two parties and the
remaining typographers signed a further series of agreements incorporating the provision
that, within the two weeks preceding the acquisition of the right to strike or lock-out,
either party could request the exchange of "last final best offers". Both parties would be
required {o submit their offers simultaneously and in writing within 48 hours, Should no
agreement be reached before the right to strike was acquired, either party could submit
the disagreement to an arbitrator. The arbitrator's mandate, after having heard both
parties, was to retain in their entirety the final offers with the most merit and reject in

their entirety the others,

[2] The collective agreement then in force expired in 1993. Despite a dozen or s0
meetings between February and May 1993, some in the presence of a conciliator, the
parties failed to reach an agreement, On May 17, 1993, the employer declared a lock-out.
The union filed a grievance challenging The Gazette's right to make this decision,
alleging that it was bound to retain all of its typographers on staff and respect the working
conditions provided under the expired collective agreement throughout the process of
exchanging and erbitrating final best offers. M® Leboeuf was appointed arbitrator, In an
interim decision on November 18, 1993, arbitrator Leboeuf ruled that the employer was
fully within its rights to maintain a lock-out during this exchange process. In his words,
[TRANSLATION] “given that the right to strike or lock-out is a recognized right in the
field of labour relations, it follows that this right may be exercised at any time from the

moment it is acquived "

[3] On May 4, 1993, the union initiated the process of exchanging last finaf best offers.

When the parties failed to reach an agreement, M® Leboeuf was mandated to arbitrate the
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dispute. His award was issued on August 18, 1994 and received by the employer on
August 22, That same day, Mr. McKay, the union bargaining agent, sent the following

memo fo management:

We now have a new contract, Union representatives arve available now to
complete the necessary formalities with their counterparts at The Gazelle. Our
members are availuble to return to work now.

We offer you cooperation in implementing M® Leboeuf's decision and normalizing
relations between the parties in a timely and efficient manner,

[4] It bears noting that in this award, arbitrator Leboeuf had modified Article XI of the
1987 tripartite agreement, by making optional the previously mandatory process of
exchanging last {inal best offers, The award also altered the 1982 agreement by allowing
‘The Gazette to transfer typographers as needs arose in other departments, without prior

union approval,

(5] The Gazette ended the lock-out on August 24, 1994, It offered an atiractive retirement
package, which 51 typographers accepted. In the end, only the 11 complainants remained
on staff. On October 14, the parties signed the collective agreement incorporating the
1982 and 1987 agreements, as well as the appendices containing the modifications

infroduced by the Leboeuf award.

[6] However, the 11 complainants were not called back to work, although they continued
to receive their salary. On February 8, 1993, the union filed a grievance demanding they
be recalled. Arbitrator Foisy heard the parties and ruled in the complainants' favour on

April 25, 1996, ordering The Gazette to reopen the composition room and recall the said

employees by no later than Aprit 30.

[7] That same day, the employer sent the union a first written proposal with the intention
of renewing the expiring collective agreement. The union, without giving notice and
without filing a counter-proposal, requested thai the employer exchange last final best

offers pursuant to the 1987 tripartite agreement. In a letter dated May 3, Mr, Tremblay
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reminded his counterparts that under the renewed collective agreement signed in October
1994, the exchange process had become optional. On May 8, the union filed a
disagreement challenging the employer's refusal to exchange offers, On May 24, the
employer sent the union a second proposal. On May 29, the union submitted its only

counter-proposal.

{8] Finally, with neither side willing to budge, the employer declared a fock-out on
June 3. The next day, the unien and the 11 complainants filed the following

disagreement:

[TRANSLATION]

Local 145 of the Communications, Energy and Paperworkers Union of Canada
(CEP Local 145) and each of the 11 signatories mentioned below are confesting
the decision of The Gazetle (a Division of Southam Inc.) fo:

- refuse ov fail to consent to the process of exchanging "last final best offers”,
as reguired by notice from the union and the 11 complainants on April 30,
1996,

- decree a lock-out as of June 3, 1996 resulting in an inlerruption of earnings
Jor the 11 complainants and the suspension of other benefits provided for
under the collective agreement and the fripariite agreements of November 12,
1982 and March 5, 1987,

- refuse to maintain the conditions in force before the lock-out was declared,
that is, the paid presence at work of the complainants, despite the provisions
of article 270f the collective agreement and despire the guarantee to maintain
the standard of living provided for in the tripartite agreement reached on or
about March 5, 1987.

The present disagreement s filed under the collective labour agreement and each
of the tripartite agreements signed on or about November 12, 1982 and March 5,
1987.

We ask the arbitrator to declare and order the following:
I To order the employer to submit lo the process of exchanging final best

offers and to send "last final best offers” to the union and the
11 complainants without delay;
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2. To declare that the tripartite agreemenis reached on or about
November 12, 1982 and March 5, 1987 are in full force, and that the
employer is obligated to respeci them,

3 To order the employer to continue to pay each complainant the salary and
other benefits provided for under the collective labour agreement and the
fripartite agreements of November 1982 and March 1987;

4, To order the reimbursement of any salary and other benefits lost
Jollowing or as a result of the lock-out, with interest;

3, To make any other order necessary fo protect the parties' rights;
and, on an interim basis:

6. To order the employer to maintain, unitil the final ruling is made, the
conditions in force before the lock-out was declared;

7. To make any other order necessary (o protect the partics' rights.

Signed at Montreal, June 4™, 1996,
[9] On February 5, 1998, the arbitrator issued an award in which he concluded:

[TRANSLATION]
For all these reasons, the arbitrator dismisses the disagreement of May 8, 1996
but sustains the disagreement filed on June 4, 1996:

- ke orders the employer 1o submit to the process of exchanging final best offers
and to send “lasi final best offers" to the union and the 11 complainants
without delay;

- he declares that the tripartite agreements reached on November 12, 1982 and
March 5,1987 are in full force and that the employer is obligated to respect
them;

- he orders the employer to continue to pay each complainant the salary and
other benefits provided for under the tripartite agreemenis of November 1982
and March 1987,

- he orders the reimbursement of any salary and other benefits lost following or
as a result of the lock-out, with interest,

~  he orders the employer 10 maintain, until the final ruling is made, the
conditions in force before the lock-out was declared;




PAGE 6

- and, lastly, he reserves jurisdiction to settle any dispute arising from the
application of this award,

[10] The employer chalienged this decision by filing a motion for judicial review, On
October 30, 1998, Justice Danielie Grenier allowed the motion, found that the arbitrator
had exceeded his jurisdiction in hearing the disagreement of June 4, 1996, and quashed

the arbitral award that resulted in this remedy.

[11] The union appealed to the Court of Appeal. In a judgment rendered on December 19,
1999, this Court noted that Article X1 of the agreement recognized the employer's right to
declare a Iock-out, This being the case, the arbitrator had made a reviewable error by
ordering the employer to pay the complainants' salaries and social benefits during the
lock-out, the usual effect of which is to suspend the employer's obligation to pay its
employees' wages and to allow them access to the workplace. However, Justice
Rousseau-Houle reasoned that, while Article X1 did not prevent the employer from
exercising this right, it did set a limit by preseribing a mandatory collective agreement

renewal process in the form of final best offer arbitration. She went on to say {p. 42):

[TRANSLATION]

It inevitably assures that any labour dispute will eventually end in the imposition
of a new collective agreement by a third party. It may well be that the lock-out
was unduly prolonged by the employer's refusal to exchange its final best offers
within the prescribed time limit as requested by the union on April 30, 1996, and
consequently, the employees may well be entitled to damages. This will be up to
the arbitrator 1o decide.

THEREFORE, I would ALLOW the appeal in part, ORDER the employer to
submit to the process of exchanging final best offers within 30 days following this
decision, QUASH the two orders on payment and reimbursement of the salaries
and benefits lost because of the lock-out, and RETURN the file to the arbitrator,
who will determine whether any damages should be awarded (o the 11 employees
as a resull of the employer's failure to respect Article X1 of the 1987 agreement,

The whole WITH COSTS in both courts.

[12] Between February 5 and October 30, 1998, while the Superior Court judgment was

pending, The Gazette complied with one of the arbitrator's orders by paying the
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t1 complainants their salaries and benefits. These paymenis subsequently became the
subject of an action to recover the salaries and benefits paid between these two dates,
brought by the employer on February 1, 2001. On August 14, 2001, Superior Court
Justice Louise Lemelin granted the motion for a declinatory objection filed by the union
citing her court's lack of jurisdiction rationae materiae, declined jurisdiction and referred

the matter back to the arbitrator.

[13] On January 21, 2000, to comply with the Court of Appeal's order, the union and The
Gazette exchanged their last final best offers, without the participation of the

11 complainants. On March 6, the parties appointed M° Jean-Guy Ménard as arbitrator,
On May 17, the union and the complainants applied to the arbitrator to reject the
cmployer's last final best offers on the basis that they ran counter to the 1982 and 1987
tripartite agreements. ln a preliminary exception raised on June 1, The Gazette challenged
the arbitrator's jurisdiction, claiming the union had failed to follow the procedure

ptovided for in the 1987 agreement.

[14] At the first hearings held by arbitrator Ménard, June 7 and June 21, 2000, only
preliminary objections were argued. On September 21, arbitrator Ménard rendered an
interim decision stating he would take these arguments under advisement and
reconvening the pariies to hearings on the merits. These hearings were held from
September 2000 to January 2001, Arbitrator Ménard made his determination on June 5,
2001. On August 2, 2001, the 11 complainants filed a motion to vacate this award and, on
August 30, The Gazette did the same. On December 21, the union filed a motion to
homologate this same award. On May 2, 2002, Justice Jean Frappier made a ruling,

writing the following comments prior to concluding:

{TRANSLATION]

(141) Lastly, the Court finds that the arbitrator did not err in relying on the well-
known legal principle to the effect that, if a contfract contains an invalid clause,
that clause can be deemed not written without the entire contract necessarily
being declared nul and void,
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(142) Given the facts, the Court finds that the arbitrator made correct decisions
and did not exceed the terms of Article X1 of the 1987 tripartite agreement, that is,
the arbitration agreement,

(143) Moreover, the specific circumstances in this case, where each party
unilaterally and deliberately included in its final best offers clauses incompatible
with the 1982 and 1987 tripartite agreements, which had been in full force since
the 1993-1998 collective agreement had expired, justified the arbitrator
inferpreting them in such a way as 1o give them effect. This was the only solution
and the arbitrator was right to resort (o it in order to avoid chaos and fulfil his
mandate of formulating the terms of a collective agreement,

{144) The soundness of the arbitrator's decision on the whole lies in the fact thar,
on one hand, he could not incorporate into the collective agreement he was
mandated o formulate clauses overriding the 1982 and 1987 tripartite
agreements, and on the other hand, had he simply quashed the parties’ two final
best offers, he would have, (o all practical purposes, been rendering the
arbitration clause non-binding, allowing both pariies, at will, to readily bypass if.

(145} As for the motion for execution notwithsianding appeal, the Court would
have been inclined to allow it given that the lock-out had been ongoing since May
1996,

(146) However, the 11 employees decided to formulate a motion to vacate
respondent Ménard's arbitral award and to challenge the motion to homologate
by proposing grounds for annulmen,

(147) They decided to carry on the legal battle rather than accept the arbitral
award, as the union did.

(148) In these circumstances, the Court finds no justification for ruling that the
Judgment may be executed notwithstanding appeal.

[15] The judge dismissed the two motions to vacate and confirmed M® Ménard's award.

[16] On June 6, 2002, the vnion filed a group grievance seeking, on behalf of the

11 complainants, the payment of salaries, pension plan contributions, insurance
premiums and the other social benefits lost between June 5, 2001 and May 12, 2002. This
grievance was sent to arbitration before M® Mare Gravel, who made his determination on
November 24, 2003, Asbitrator Grave! justified his decision to dismiss the grievance in

the following terms (p. 30):
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[TRANSLATION]

The 11 typographers could hardly today invoke the fact that their Union enjoys a

monopoly of representation to argue that, as of June 5, 2001, the Employer
should have ended the lock-out and recalled them to work with no further
discussion. They are in a situation of “estoppel by conduct" and none of them was
available to return to work unconditionally, or so the legal proceedings would
certainly lead one to conclude, unless they recognized the validity and legality of
the "Ménard" award, their collective agreement as of June 5, 2001, This is not a
case of good faith betrayed, deceit or even misrepresentation on the part of the
Employer or the Union, because both parties, throughout this matter, were
advised by competent professionals. If they decided, with the approval of their
advisors, to continue bargaining after the Ménard award was signed, to not
refurn to work in the case of the Union and employees, and to not offer the option
of returning to work in the case of the Employer, it was a right they felt entitled to
at that time. It is certainly not my place to say that the bargaining should have
ended on June 5, 2001, although in retrospect that certainly would have been
preferable; rather, I must acknowledge thet this is what the parties wanted, On
one hand, a final discharge is being sought, be it justified or not, and on the other
hand, clear guarantees are being sought. This is legitimate in bargaining and
even [ arbitrator Ménard's decision had applied as of June 5, 2001, there was
rothing preventing the parties from secking accommodations salisfaciory to each
before making it effective.

However, i flies in the face of the principle of fairness, of which the parties were
nol thinking ai the time, to try to turn back the clock and claim the benefits of a
collective agreement that they did not want 10 make effective at the moment it
should have been.

The Union cannot today claim on behalf of the 11 typographers the application of
a collective agreement they refused to have applied to them as long as certain
conditions, legitimate or not, had not been met by the Employer to their
satisfaction. Throughout this period, they were unavailable, refusing to return to
work as long as the conditions sought had not been accepted by the Employer and
their claim (o this effect must not be allowed. The Union cannot now adopt a legal
position that would give the 11 typographers more rights than they themselves
wanted during the period in question. They did not wanit the Ménard award to
fake effect and they did not make themselves unconditionally available to report to
work and perform their duties.

[17] In the meantime, the matter had been referred back to the arbitrator. At a hearing on
June 9, 2000, M® Duggan, then counse! for the complainants, presented a claim listing

additional heads of damages sought by the complainants:
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PAGE 10
Loss of wages and benefits for the period commencing June 4th, 1996 fo
the effective date of vesumption of work,
Lost benefits for the same period.

Restitution of the pension plan coniributions and earnings for the same
period

Compensation for loss of RRSF contributions and earnings for the same
period.

Compensation for losses incurred for cashing in RRSP prematurely for the
same period,

Compensation for cost of loans and morigages.

Compensation for damages due (0 stress and anxiety and inconvenience das
well as loss of enjoyment of life, Impact on family and damages to health
Jor the same period.

Moral damages and damages for abuse of rights.

Exemplary and punitive damages far the same period,

Compensation for all fiscal prejudice,

Compensation for job search costs and business losses for the same
period,

Legal fees and costs.

Interest and the additional indemnity provided for under article 100.12 of
the Labour Code.

Reserve of furisdiction for arbitrator M Andre Sylvestre.

(18] The arbitrator dismissed this claim in an interim award issued Qetober 11, 2000,

reasoning as follows (pp, 28 and 31):

[TRANSLATION]

From the (Court of Appeal) judgment ¢s a whole, it must be understood that the
damages referred (o in the disposition cover only the salaries and benefits
provided for under the collective agreement. The undersigned would be acting
ultra petita were he (o allow the additional damages sought by the
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11 complainants, which are identified in the documents filed by M° Coté and
M Duggan.

The arbitrator must therefore conclude that the damages were incurved up to
January 21, 2000.

[19] The union and the complainants referred the matter to the Supertor Court. On

September 4, 2001, Justice Duval-Hesler granted in part the motion (o quash the arbitral

award, inasmuch as the arbitrator had declared himself without jurisdiction to award

damages other than salaries and beneflts lost, and referred the matter back to the

arbitrator, instructing him to assume full jurisdiction with respect to the whole of the

damages the applicants may be entitled to claim up to Janvary 21, 2000,

[20] The employer appealed this judgment. On August 6, 2003, the Court of Appeal

allowed the appeal, with Justice Yves-Marie Morissetie reasoning as follows (p.18):

[TRANSLATION] s
If we focus on the result, that is, the arbitrator’s specific findings in Sylvestre S
award no. 2, we cannot conclude that the Issue decided by the arbitrator here has :
ne direct connection to the dispute before him; on the contrary, it is ai the very o
core of the dispute between the parties. Perhaps a detailed consideration of the P
arbitrator's reasons might show that another arbitrator would have dealt ‘
differenily with one or more of the issues before arbitrator Sylvestre, However,
that is not the question. Let it be recalled that, an a motion to vacaie pursuani lo
Article 947, g court cannot consider the merits of the case. Perhaps the question
would appear in a different light had the arbitrator failed to comply with the
order Issued in "Gazetle No. 1Y, but this was not the case here.

For these reasons, I would allow the appeal with costs, set aside the judgment
quashing in part arbifraior André Sylvestre's award of October 11, 2000, dismiss ;
the respondents’ motion with costs, and refer the matter back to the arbitrator so {
that he may continue hearing the disagreement between the appellant and the ;
respondents and decide the issues on their merits, i i

[21] The arbilrator resumed the proceedings, hearing the parties on Octobey 14, 2004, The

following March 18, he rendered an award in which he concluded as follows:
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[TRANSLATION]

(103) In other words, as the arbitrator understands his instructions, the Court of
Appeal has empowered him to decide to award damages should he find that the
employer improperly exercised its right to declare a lock-out, Other than the
prolonged duration of the lock-out, the arbitrator finds nothing in the evidence 1o
indicate a specific time qfier June 3, 1996 at which the Employer should have
ended the lock-out. By holding firm to its position, until January 21, 2000, in
refusing to exchange its final best offers, the Employer showed no leniency toward
its 11 typographers. However, the latter, as confirmed by Messrs. Di Paolo and
Thomson, were so confident they were in the right that they had no intention of
making any concessions.

(104) Given these circumstances, the arbitrator cannot conclude from the
evidence that the employer unduly prolonged the lock-out. For these reasons, he
cannol order the employer to reimburse the damages being claimed by the

11 complainants for the period from June 3, 1996 o January 21, 2000,

[22] The union and the complainants challenged this award in the Superior Court.

On March 31, 2006, Justice Claude Larouche dismissed their motion to vacate,

[23] The union and the complainants appealed this judgment. On March 18, 2008, the

Cowrt granted the appeal, with Justice Pelletier reasoning as follows:

[TRANSLATION]
(28) In my opinion, with respect, there was a misunderstanding and the confusion
in the arbitrator's mind led him (o misconstrue the dispute before him.

(29) In concluding that o lock-out could not be unduly prolonged, the arbitrator
neglected to deal with the question put by the Court in its 1999 judgment, In so
doing, he failed (o exercise the jurisdiction he had been assigned.

(30) It is important to bear in mind that when our Couri rendered its judgment, in
mid-December 1999, there were four major unknowns in the matter, as follows.

a} If the process of exchanging offers had proceeded normaily afier the notice of
April 30, 1996, when would the collective agreement have beer finalized, in
other words, on what date would the lock-out have ended?

b) In the event that the evidence to come were lo show that the lock-out would
have ended prior to December 15, 1999 (date of the judgment), how much in
salaries and social benefits would the 11 lypographers have been entitled to at
the end of the lock-out?
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¢} Would ihe said salaries and social benefits have amounted to less than the
minimum guaranieed by the 1987 tripartite agreement?

[24] The Court of Appeal, in this manner, strictly defined the arbitrator's mandate,
directing him to answer these three questions and determine any damages to which the
complainants may be entitied for the period from June 1996 to January 2000. However,
the Court held that the redress sought by the appellants went too far by asking the
arbitrator to consider, with no latitude, the entire period from June 3, 1996 to Januvary 21,
2000 as the period during which the lock-out was unduly prolonged and to assess their
compensation accordingly. Indeed, the 1999 judgment had held that the tripartite
agreement recognized the employer's right to legally decree a lock-out, which carries
with it the right to stop paying the typographers their salaries and benefits.

Justice Pelletier went on (o say:

[TRANSLATION]

(37} It is far from certain that the process intended to culminate in an arbitral
award putting an end fo the lock-owt, initiated on April 30, 1996, would have been
conchuded before June 3 of that year, the date on which the lock-out was declared,
even if The Gazette had not committed the wrong identified by our Court. In other
words, it is in no way established thal, throughout the entive period of the lock-
out, the typographers suffered unduly the loss of the salaries and bencefits they
were otherwise guaranieed under the fripartite agreement. In this regard, it 1s the
evidence (o be heard by the arbitrator with respect to the three questions [
identified above, labelled "a” "b" and “c*, that will hold the solution to the
problem,

{25] The matter was referred back (o the arbitrator. At a hearing on July 28, 2008,

M* McRobie, Monet and Grenier announced they had no witnesses to be heard and
confined themselves (o producing a few documents to conclude thetr evidence. For their
part, Ms. Blondin and Mr. Di Paolo did have evidence to submit in support of their
claims for damages, including an actuary to be heard as a witness. Mr. Di Paoclo
maintained that the March 2008 judgment had quashed the arbitrator's earlier awards, in
particular, the October 11, 2000 award limiting the damages the complainants were

entitied to claim to salaries and social benefits lost between June 4, 1996 and January 21,

152




PAGE 14

2000. Mr. Di Paolo then produced a report showing actuarial calculations for the sums

claimed, an excerpt of which follows:

[TRANSLATION}
5. Summary table

The table below summarizes the calculations for each of the items considered,

Damages | Professional | REER Salaries RRSP Pension | Quebec Total
Jfees buy-backs Fund | Pension
Plan
DI PAQLO
84,749,526 | 3109178 | $72,147 | $975,891 | §58,440 | 820373 | - [ 85,985,555
BLONDIN
$4,737856 | 319304 | | $975,891 | 86,077 | $23.697 | 84,609 | 35817,428

[26] Counsel for The Gazelte objected to this evidence on the basis that the issue of

damages in excess of the loss of salaries and social benefits had long since been settled.

Firstly, the Court of Appeal's August 6, 2003 judgment had allowed the employer's

appeal and quashed the Superior Court judgment granting the judicial motion ordering

the arbitrator to assume full jurisdiction with respect to the whole of the damages

claimed. Secondly, counsel for The Gazette raised the agreement reached with

M Duggan, at the October {9, 2000 hearing, to the effect that the total claim for lost

sulary and social benefits for each of the 11 complainants was $163,611.50. Mr. Di Paoclo

responded that the March 2008 judgment had voided these facts, that he was totally

opposed to the employer's position and, lastly, that he had never consented to

M° Duggan's acceptance of this amount.

[27] The arbitrator chose to deal with the disputed interpretation of the effect of the

March 18, 2008 judgment before hearing evidence on the merits of the claim filed by

Ms. Blondin and Mr. Di Paolo. These two complainants agreed to postpone submission

of this evidence and to begin by presenting their arguments on the salaries and social

benefits they felt were owing to them and their entitlement to the whole of the damages

summarized on the above table,
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POSITION OF THE PARTIES

[28] M® Grenier was the first to address the Board, He began by reiterating that the period
covered by the claim began on June 4, 1996 and ended on January 21, 2000, He
maintained that in the present matter, the arbitrator should be guided by the abuse of
rights doctrine to order the employer to pay the 11 complainants the whole of the
damages claimed throughout this period. In support of this argument, he produced
precedents, the first being Houle v. Canadian National Bank, {1990] 3 S.CR. 122, in
which Madam Justice L'Heureux-Dubé wrote (p. 145):

But more fundamentally, the doctrine of abuse of contractual righis foday serves
the important social as well as economic function of a necessary control over the
exercise of contractual rights. While the doctrine may represent a depariure from
the absolutist approach of previous decades, consecrated in the well-known
maxim "lg volonté des parties fait foi" (the intent of the parties is the governing
factor), it inserts itself into today's trend towards a just and fair approach (o
rights and obligations (by way of example of this trend: consumer protection
legislation, family law as regards the disposition of family assets upon divorce i
and death, the notion of "lesion between persons of full age" in the proposed i
reforms to the Quebec Civil Code, eic.), Such uncertainty which the doctrine of ?
abuse of rights may bring to contractual relationships, besides being worth that
price, may be counterbalanced by the presumption of good faith which remains
basic in contractual relationships.

[29] She went on to say {(pp. 150 and 154):

This theory holds that an abuse of rights occurs when the right is not exercised in
a reasonable manner or in @ manner consistent with the conduct of a prudent and
diligent individual, This makes it unnecessary either to determine whether the
user of the right acts in good faith or to examine the social function of the right in
quesiion,

In accordance with the evolution of the Quebec doctrine and jurisprudence on this f
issue, the time has come to gssert that malice or the absence of good faith should ;
no longer be the exclusive criteria fo assess whether a contractual right has been
abused,
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[30] In the maiter at hand, the evidence showed that on fune 3, 1996, the employer
coniravened the agreements guaranteeing its typographers job security and protecting the
salary and bencefits provided for in the collective agreement as well as its obligation to
submit to the mandatory process of final best offer arbitration, imposing instead a lock-
out to iry to force agreement to its bargaining position. Tt clearly used its right to lock-out
for a purpose other than that intended by the parties, that is, for the purpose of compelling
the union and the complainants to forgo mandatory arbitration, wage protection and job
security, This amounts to a typical abuse of rights. The arbitrator need not determine
whether The Gazette was acting in good faith. He need only establish the context in
which the employer exercised this right. By abusing the right from the outset, it follows

ihat the employer improperly used it.

[31] Moreover, if, in April or May 1996, the employer had filed a position in accordance
with the agreements, it would nol have resorted to the lock-out and would have avoided
arbitration, M® Grenier proposed, as a remedy for this second instance of abuse of rights,
the refusal to submit to final best offer arbitration, that the entire peried from May 1996

be considered in awarding damages to the complainants.

[32] Thirdly, the 11 complainants had challenged the refusal to submit to mandatory
arbitration and had eventually won their case. FFrom January 2000 to June 2001, the
arbitration process took place, but the employer maintained the lock-out. The employer
could have ended the lock-out knowing that this arbitration would lead to a renewed
collective agreement, But this did not happen, even though the Court of Appeal, in its
1999 judgment, made it clear that the lock-out would necessarily end once a new

collective agreement was imposed by the arbitrator.

[331 Raising a further issue, M® Grenier submitted that the complainants were entitled to
pension plan benefits as part of the damages to be awarded by the arbitrator. This plan is
an integral part of the employec's remuneration and must be incorporated in the collective
agreement. Thus, the arbitrator should allow the request to compensate the length of

service lost during the lock-out,
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[34] Counsel for the employer responded, first addressing the pension plan issue. They
began by noting that, in the tables filed by the union at the October 19, 2000 hearing, the
heads of damages were identified as salaries and social benefits. The claim was limited to
these sums, which represented the maximum amount. Secondly, they held that

M" Grenier's proposal was not admissible because it came after the dispule was sent to
arbitration, Indeed, it was dated January 21, 2000. Lastly, the pension plan was never
produced before the undersigned, although it had been submitted to arbitrator Ménard.
The complainants had not included this plan in their claim and the 11 tables refiected this,
since the claim was before M® Ménard. Therefore, they could not claim the same benefit

twice before two separate authorities.

{35] They went on to argue that M® Grenier's allegation that there had been an abuse of
rights was baseless. The March 2003 arbitral award found that The Gazette had dene
nothing to undutly prolong the lock-out. 1n its March 2008 judgment, the Court of Appeal
did not find that the arbitrator had erred in determining there was no abuse of rights;
instead it held that the question to be decided by the arbifrator was altogether different.
Moreover, this issue had been raised by M® Grenier and C6té as early as 1996, in arguing
the original case, and this argument had never been admitted. Lastly, and more
importantly, this argument in no way addressed the three questions posed by the Court of

Appeal.

[36] The Court of Appeal's first question asks the arbitrator to decide on what date the
collective agreement would have been finalized and the lock-out would have ended had
the exchange of final best offers taken place. According to M® McRobie, the duration of
the process of exchanging and arbitrating final best offers up to the signing of the
collective agreement was within the normal fime frame, The process would have taken
the same amount of time if The Gazette had filed its final offers in June 1996, Indeed, in
1996, the union and the complainants wanted nothing to do with final best offer
arbitration and were instead secking a way to circumvent the Leboeuf award, Their

strategy was to do indirectly what they could not do divectly. They had to avoid interest
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arbitration because the appointed arbitrator would have recognized the failure to follow
due process, given that the request would have come from the union alone, Therefore, it
was best to opt for another forum, grievance arbitration, to obtain an adjudication of their

rights before entering interest arbitration,

{371 Therefore, the union and the complainants had to bear the consequences of this
strategic choice, which delayed final best offer arbitration by the time necessary for
adjudication of their rights. In any event, according to their position, they had no need 1o
worry about time limits because they were to continue receiving their salaries for the
duration of the labour dispute, Lastly, their strategy worked, because in February 1998
the arbittator found fully in their favour and his award was upheld in part by the Court of

Appeal, which ordered the parties to proceed with final best offer arbitration,

[38] Counsel for the employer further noted that the 1994 award was never challenged by
the union. On the contrary, following receipt of M*® Lebocuf's award, My, McKay wrote
on August 22, 2004, "we have a new contract”. Subsequently, the parties signed this new
collective agreement, article 2 of which provided that the process of exchanging final best
offers required the consent of both parties, On April 30, 1996, the union requested that
the employer enter into the exchange process. On May 3", Mr. Tremblay replied that the
process had become optional. Mr. Tremblay committed a wrong, aceording to the Court
of Appeal, but he had nevertheless relied on the collective agreement signed by the
parties following M® Leboeuf's award. Regardless, this wrong had no effect on the time
frames. Indeed, if the union and the complainanis had wanted to engage in final best offer
arbitration, they had only to invite the employer to exchange offers, and if the employer
failed to accept, to then proceed by default, This might have been the case in 1993,
However, the employer, while maintaining that the process was illegal, did not take the
risk of not appearing before the coneiliator, It therefore submitted to the process, but
under protest, The union did not adopt the same siralegy in 1996, deciding instead to
address the grievance arbitrator, A fact worth noting is that the union was not even
prepared to enter into the exchange, given that its final best offers could not be found in

efther 2000 or 2008, proof that they never existed. It was not in the complainants'
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interests to do so, because they had less chance of success before the interest arbitrator,
According to the employer, The Gazette's failure to submit its final best offers actually
had the effect of shortening time frames, because the union and the complainants would
have procecded by default had they wanted arbitration of their offers. The employer
would never have gone ahead under protest, as it had done in 1993, but would have
instead confined itself to filing objections on the legality of the process. The union and
the complainants did not want {o take the risk that the arbitrator might find he lacked

furisdiction, given that the employer had refused to submit to the exchange process.

[39] However, foltowing the first Court of Appeal judgment, the parties submitted to the
process. While The Gazette made more generous offers than in 1996, the union took &
more radical stance. Finally, with no agreement being reached after four years, the
arbitration was referred to M*® Ménard, who made his determination 16 months later. It
would have been no faster to proceed directly before an interest arbitrator instead of first
passing through a grievance arbitrator followed by an interest arbitrator, since the union
challenged the collective agreement imposed by M® Ménard in June 2001. It was several

months before the union agreed to confirmation of this award,

{40] If the employer committed a wrong, it was of no consequence since it had no effect
on time frames. The Gazette could not be held responsibie for any aggravated hardship
the complainants may have suffered. As a first step, in 1996 and 1997, the union and the
11 complainants presented their case to the undersigned and he made a determination in
February 1998, It took M° Leboeuf 15 months to render his award. Arbitrator Ménard
took 18 months to reach his decision, Thus, combining the time taken by the undersigned
to make an award, from June 1996 to February 1998, and the time taken by M*® Ménard,
from January 2000 to June 2001, would put the renewal of the collective agreement and
the end of the lock-out at August 1999, The complainants would therefore be entitled to
six months of lost salaries and social benefits, However, they had already received these
over a period of nine months, from February to October 1998, For his part, M® Leboeuf

took more than 15 months to render his award. Adding this period to the time taken by
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the undersigned would put the date al May 1999, or eight months prior to January 21,
2000,

[41] The second guestion the Court of Appeal has asked the arbitrator to answer is how
much in salaries and social benefits the complainants would be entitled to from the end of
the lock-out if it had ended before Januvary 21, 2000. The answer is simple. For example,
if the lock-out had ended in July 1999, payment of salaries and social benefits should

have commenced as of that date,

[42] Lastly, question {c) asks whether the salaries and social benefits would have been
less than the minimum guaranteed by the 1987 tripartite agreement. According to counsel
for the employer, if an affirmative answer were possible, the main reason would be the
complainants' lack of effort in mitigating their damages. But the arbitrator also had fo
consider the union's wrong as co-signatory, in October 1994, of a collective agreement

deemed illegal by the Court of Appeal in 1999,

[43] The two complainants presented their arguments in turn. Essentially, Ms, Blondin
maintained that the tripartite agreements were contracts providing for specific conditions
designed to protect the interests of the typographers up to 2017, She went on to say

(pp. 36 and 37 of the transcript of stenographic notes from the July 29, 2008 hearing):

[TRANSLATION]
The function of an arbilrator is to restore the wronged party to the situation that

existed before the right was infiinged, It therefore follows that the arbitrator may
order that damages be paid if it is impossible to ensure the execution of the right

elaimed, The administration of justice musi not be brought into disrepute.

At this time, you have everything you need before you lo establish the harm
caused: three (3) decisions relevant to the grievance at hand, which will lead you
to a binding decision, a legal decision, a decision that vespects our righis,

You must make a determination on each of the damages suffered. The Courf of
Appeal does not say: "Damages awarded must be equal fo salaries lost”; no, it
does not stop at salaries.
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Even compensation of a substantial nature would not make wp for the pain and
suffering experienced, the years of financial insecurity, the loss of enfoyment of
life, but it would at least ease our huri.

[44] For his part, Mr. Di Paolo argued that the March 2008 judgment had rendered nul
and void the arbitrator's decision regarding damages in his October 11, 2000 award.
Thus, the damages he was legally entitled to claim covered not ohly the salary and
benefits lost but also all the items listed on the actuarial report summary. For example, he

explained (pp. 123 and 124 of the transcript of stenographic notes):

What was the dispute that was submitted to the Arbitrator? I was global
damages. We went to the Appeal Court, we wanted global damages. Has much to
the contrary, it is at the very least of the dispule between the parties ... we weren'l
talking about global damages. So, what are we to make of what he Just said?

We're not talking about salary, the Court here is not talling abouf salary, we're
there, because one purpose, we were there, because we believed that we had to
gel, it was our duty to get global damages, because the Court of Appeal, in [999
says, "no, you're not going {0 get salary, but damages it may be" and when you
bring in the word "dumages”, if you look af the word damages, it constitutes an
array everything that you've been subject fo.

REASONS AND DECISION

[45] Firstly, the arbitrator must rule on the union's proposal that he allow the
complainants’ entire claim for salaries and social benefits losi from June 4, 1996 to
January 21, 2000, on the basis that the complainants had suffered as a resulf of the

employer's improper use of its right to fock-out.

[46] Respectfully, the arbitrator cannot accept this argument. The Court of Appeal
judgments did not consider this proposal because it ran counter lo the December 19, 1999
judgment, which criticized the arbitrator for deciding to this effect and thereby denying
the employer the right to impose the lock-cut. Thus, the complainants could not be

entitled to salaries and social benefits retroactive to June 1996, Regardless, the union

1608




FAGE 22

proposal sheds no light on question (a) posed by the Court of Appeal asking the arbitrator
to determine the date on which the lock-out would have ended if the exchange of final
offers had proceeded normally, while noting that the redress sought by the appellants

went foo far.

[47] As regards the pension plan, the arbitrator notes that, at the October 19, 2600
hearing, counsel for the employer and M°® Duggan, then counsel for the complainants,
agreed on the contents of tables showing the sums claimed by the complainanis in terms
of salaries and social benefits lost during the period from June 4, 1996 fo January 21,
2000. This amount totalled $163,611.51. M® Duggan then wanted to produce an
additional claim, for four complainants (Ms. Blondin and Messrs, Di Paoclo, Rebetez and
Thamson) seeking to join the employer's pension plan retroactively to May 1%, 1996,
Counsel for The Gazette objected to this ¢laim, dated January 21, 2000, on the grounds
that it was not included in the tables filed by M® Duggan and, furthermore, it was pending
before arbitrator Ménard.

[48] At the October 19, 2000 hearing, the arbitrator aliowed this objection. Counsel for
the complainants had agreed at that time on the quantum of damages due to his clients in
the event the arbitrator found the employer liable for the whole of the damages.
Therefore, M® Duggan could not add this head of damages without altering his prior
acceptance. In any cvent, this ¢claim had been submitted to arbitrator Ménard, who had
dismissed it. The undersigned finds no reason fo revisit this decision, eight years later,

F'or these reasons, he dismisses the ¢laim.

[49] The arbitrator must alse rule on the claim filed by Ms. Blondin and Mr, Di Paolo.
His first consideration is the fact that at the October 19, 2000 hearing, the parties had
accepted the cash settlemerit caloulated for each of the complainants' claims fo be
$163,611.51, This is far from the claim recently submitted by Ms. Bloadin and

Mr. Di Paolo, in the order of six million dollars. Their ciaim is intended to reignite a
debate closed by the Court of Appeal judgment of August 6, 2003. In this judgment, the
Court granted the appeal of a Superior Court judgment quashing the award of the
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undersigned, which limited the 11 typographers' claim for damages to salaries and

benefits provided under the collective agreement for the period ending Januvary 21, 2000,

[50] Lastly, it remains for the arbitrator to determine how much the 11 complainants Jost
in terms of salaries and benefits due to The (Fazette's wrong in refusing to submit fo final
best offer arbitration in response to the union's request of’ April 30, 1996. In the
December 15, 1999 judgment, Justice Rousseau-Houte found that the arbitrator had made
a reviewable error by granting the union's request to maintain payment of salaries and
other social benefits and ordering the employer to continue making these payments and to
reimburse salaries and benefits lost as a result of the fock-out. By finding thal Article X1
preserved these rights during the lock-out, the arbitrator had given the provisions of the
agreement a meaning they could not reasonably bear. However, Justice Rousseau-Houle
concluded by saying the lock-out may well have been unduly prolonged by the
employer's refusal to exchange its final best offers and that the cmployees may well be

entitled to damages, which would be a matter for the arbitrator to decide.

[51] Moreover, in the March 17, 2008 judgment, after noting that the arbitrator had
decided the wrong question, Justice Pelletier went on to say that the redress sought by the
complainants went too far in asking that the entire period from June 1996 to January
2000 be categorically considered the period during which the lock-cut had been unduly

prolonged, and that compensation be granted accordingly.

[52) The whole of the evidence showed that while The Gazette never intended (o
acquiesce to all of the demands made by the union and the complainants, the latter
demonstrated no wiilingness to compromise, from the time the matter was before
arbitrator Leboeuf, Indeed, the employer imposed a lock-out in May 1993 after
negotiations begun the previous February failed to produce an agreement. The union filed
a grievance requesting that the 11 complainants be maintained in their jobs and that their
working conditions as provided under the collective agreement be respected, On
November 18 of that year, M® Leboeuf dismissed this grievance, noting that the right to

lock-out was recognized and could be exercised at any time after it had been acquired.
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The same arbitrator, in his final award rendered on August 18, 1994, accepted the
employer's final best offers. Four days later, Mr. McKay informed management that "we
now have a new confract”. The parties signed the renewed collective agreement in

October 1994,

[53] However, the truce was short-lived. On February 8, 1995, the union filed a grievance
against the emplover for failing to recall the 11 complainants, seeking as remedy that
they be recalled forthwith. The dispute was sent to arbitration before M Claude H. Foisy,

who ruled in the union's favour on April 25, 1996.

[54] This date, which was about the time the collective agreement expired, marked the
beginning of a long legal sage. The employer decreed a lock-out early in June 1996,

which ended in 2002 with Justice Frappier's ruling,.

[55] For their part, the complainants could not invoke the employer’s wrong to cast all the
blame on the employer for the considerable monetary losses they suffered. To a large
extent, they were the authors of their cwn misfortune. The following excerpt from

arbitrator Gravel's November 24, 2003 award gives an indication of their attitude (p. 29):

[TRANSLATION]
It is true that the union, upon being apprised of arbitrator Ménard's award, fully
supported if and its immediate application effective June 5, 2001, On the other
hand, the only remaining union members from the composition room, specifically
the 11 typographers who were the complainants in all previous proceedings,
categorically rejected M Ménard's award, which, had it been unconditionally
aecepted, would necessarily have led, at the end of the lock-oul, to the recognition
of a valid and acceptable collective agreement, the "Ménard" agreement, for
whatever duration this arbitrator would have decreed.

[56] In order to answer question {a), determining a date on which the collective
agreement would have been finalized and the lock-out would have ended had the
employer agreed o exchange final best offers, the arbitrator had {0 consider several
different scenarios. The most logical stems from the claim by counsel for the employer

that, on April 30, 1996, the union was not ready to exchange its final best offers, Indeed,
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in 2000 and 2008, the union offers could not be located and no reason for this was ever
given by the union or the complainants, The arbitrator concludes from this that the latter
preferred to opt for their disagreement to be heard by the grievance arbitrator 1o obtain
adjudication of their rights. This first stage was eventually to be followed by a second,
interest arbitration of final best offers. In these circumstances, the undersigned considers
the scenario proposed by counset for the employer fo be the least flawed. Therefore, to
answer the question, he has added the time he took to settle the disagreement, from June
1996 to February 1998, and the 15 months it took M® Leboeuf to render his award. Under
this optimistic scenario, an arbitral award deciding the dispute would have been rendered
in May 1999, followed a few days later by the signing of a renewed collective agreement

and the end of the lock-out.

[57] It follows that the answer to question (b) is that the complainants would have been

entitled {o the salaries and social benefits lost as of May 1999,

[58] Lastly, question {¢) raises the issue of mitigation of damages. The arbitralor does not
think it appropriate to reduce the sums due to the complainants. Their small group's
involvement in union business prevented them fiom engaging in other activities. Indeed,
to survive on the union's strike pay, they would have had to participate in union business
or risk losing this pay. Therefore, the salaries and social benefils owing fo the
complainants could not be less than the minimum guaranteed by the 1987 tripartite

agreement.

[59] In the circumstances, the salaries and benefits owed by The Gazetie to the
complainants cover the period from the month of May 1999 to January 2000, However,
the arbitrator's mandate does not end with this finding, because he has yet to dispose of
the employer's claim for reimbursement of overpayments made to the complainants

between February and Getober 1998,
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[601 For these reasons, should the parties fail to reach a basis of agreement to settle their
dispute once and for all, the undersigned will hear them on a date to be arranged with

counsel for the parties, Ms. Blondin and Mr. Di Paolo.

ANDRE SYLVESTRE, Lawyer
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BOOK Vi
ARBITRATIONS

TITLE}
ARBITRATION PROCEEDINGS

CHAPTERI
GENERAL PROVISIONS

840. The provisions of this Title apply to an arbitration where the parties have not made stipulations to the contrary.
However, articles 840.2, 941.3, 942.7, 943.2, 945.8 and 946 to 847 .4, as well as articie 940.5 where the object of the
service is a judicial proceeding, are peremptory.

1665 (1st sess.), ¢. 80, a. 940; 1988, ¢. 73, s. 2.

940.1. Where an action is brotught regarding a dispute in a matter on which the parties have an arbitration agreement, the
court shall refer them to arbitration on the application of either of them unless the case has been inscribed on the roll or it
finds the agreement null.

The arbitration proceedings may nevertheless be commenced or pursued and an award made at any fime while the case
is pending before the court.

1986, ¢. 73, 5. 2.

840.2, Except in the case of article 940.1 or matters under the exclusive jurisdiction of the Superior Court, the court or
judge referred to in this Title is the court or judge having jurisdiction to decide the matter in dispute submitted to the
arbifrators.

1988, ¢c. 73, 5. 2.

940.3. A judge or the court cannot intervene in any question governed by this Title except in the cases provided for
therein.

1986, c. 73, 5. 2.

940.4. A judge or the court may grant provisional measures before or during arbitration proceedings on the motion of one
of the parties.

1986, c. 73, 8. 2.
940.5. The service of documents shall be made in accordance with this Code.
1986, ¢. 73, 8. 2.

940.6. Where matters of extraprovincial or international trade are at issue in an arbitration, the interpretation of this Title,
where applicable, shali take into consideration

(1) the Model Law on International Commarcial Arbitration as adopted by the United Nations Commission on
International Trade Law on 21 June 1885;

(2} the Report of the United Nations Commission on International Trade Law on the work of its eighteenth session held
in Vienna from 3 to 21 June 1985;

{3) the Analytical Commentary on the draft text of a model law on international commercial arbitration contained in the
repert of the Secretary-General to the eighteenth session of the United Nations Commission on International Trade Law.

1886, c. 73, 5. 2.

CHAPTER Hl
APPOINTMENT OF ARBITRATORS

841. There shall be three arbitrators. Each party shall appeint one arbitrator, and the two so appointed shall appoint the
third.

1965 (1st sess.), €. 80, a. 941, 1886, ¢. 73, 5. 2.
941.1. If one of the parties fails to appoint an arbitrator within 30 days after having been notified by the other party to do

s0, or if the arbitrators fail to concur on the choice of the third arbitrator within 30 days after their appointment, a judge
shall make the appointment on the motion of one of the parties.

http://www.canlii.org/en/qc/laws/stat/rsq-c-c-25/1atest/rsq-c-¢-25.html 10/26/2011
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1886, ¢. 73, 8. 2.

941.2. If the procedure of appointment contained in the arbitration agreement proves difficult to put into practice, a judge
may on the motion of one of the parties take any necessary measure to bring about the appointment.

1986, c. 73, 5. 2.
841.3, The decision of the judge under articles 941.1 and 941.2 is final and without appeal.
1986, ¢. 73, 8. 2.

CHAPTER I}
INCIDENTAL CESSATION OF ARBITRATOR'S APPOINTMENT

942. in addition to the grounds set forth in articles 234 and 235, an arbitrator may be recused if he does not have the
qualifications agreed by the parties.

1965 (1st sess.), c. 80, a. 942; 1986,¢. 73, 5. 2
942.1. An arbitrator must declare to the parties any ground of recusation fo which he is liable.
1986, ¢ 73, 5. 2.

842.2. The party having appointed an arbitrator may propese his recusation only on a ground of recusation which has
arisen or been discovered since the appointment.

1986,¢. 73,8 2

942.3. The party proposing recusation shall make a written statemant of his reasons to the arbitrators within 15 days after
becoming aware of the appointment of all the arbitrators or of a ground of recusation.

if the arbitrator whose recusation is proposed does not withdraw or the other party does not accept the recusation, the
other arbitrators shall come to a decision on the matter.

1886, c. 73, 8. 2.

©42.4. If the recusation cannot be obtained under article 842.3, a party may within 30 days of being so advised apply to a
judge to decide the matter.

The arbitraters, including the arbitrator whose recusation is proposed, may continue the arbitration proceedings and
make their award while such a case is pending.

1686, ¢. 73, 8. 2.

942.6. If an arbitrator is unable to perform his duties or fails to perform them in reasonable time, a party may apply to a
judge to have his appointment revoked.

1986, 0. 73, s. 2.

942 6. If the procedure of recusation or revocation of appointment of an arbifrator contained in the arbitration agreement
proves difficult to put into practice, a judge may on the motion of one of the parties decide the matter of the recusation or
revocation of appointment.

10868, c. 73, 5. 2.

942.7. The judge's decision on the matter of recusation or revecation of appeintment is final and without appeal.

19886, ¢. 73, 5. 2.

942 8. The prescribed procedure for the appointment of an arbitrator applies for his replacement.

1886, ¢. 73, 5. 2

CHAPTER IV
COMPETENCE OF ARBITRATORS

943. The arbitrators may decide the matter of their own competence.

1965 (1st sess.), ¢. 80, a. 943, 1988, ¢. 73, 5. 2.

http://www.canlii.org/en/qc/laws/stat/rsq-c-c-25/latest/rsq-c~c-25.html 10/26/2011
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843.1. If the arbitrators declare themselves competent during the arbitration proceedings, a party may within 30 days of
being notified thereof apply to the court for a decision on that matter.

While such a case is pending, the arbitrators may pursue the arbitration proceedings and make their award.

1986, ¢. 73, 8. 2.

943.2. A decision of the court during the arbitration proceedings recognizing the competence of the arbitrators is final and
without appeai.

1886, c. 73,s. 2.

CHAPTER V
ORDER OF ARBITRATION PROCEEDINGS

844. A party intending to submit a dispute o arbitration must notify the other party of his intention, specifying the matter in
dispute.

The arbitration proceedings commence on the date of service of the notice.
1965 (1st sess.), c. 80, a. 944; 1986, ¢. 73, 5. 2.

944.1. Subject to this Title, the arbitrators shall proceed to the arbitration according to the procedure they determine,
They have all the necessary powers for the exercise of their jurisdiction, including the power to appoint an expert.

1986, ¢. 73, 8. 2.

944.2. The arbitrators may require each of the parties to produce a statement of his claims with the supporting
documents within an allofted time.

Each of the parties shall transmit a copy of the statement and documents to the opposite party within the same time.

Every expert's report or other document which the arbitrators may invoke in support of their decision must be fransmitted
to the parties.

19886, c. 73, 8. 2,
944.3. Proceedings are oral. A parly may nevertheless produce a written statement.
1988, c. 73, 5. 2.

944.4. The arbitrators must give notice to the parties of the date of the hearing and, where such is the case, the date on
which they will inspect the property or visit the place.

1986,¢. 73, 8. 2.

944.5. The arbitrators shall record the default and may continue the arbitration proceedings if one of the parties fails to
state his claims, to appear at the hearing or to produce the evidence in support of his claims.

If the party having submitted the dispute to arbitration fails to state his claims, the arbitrators shall terminate the
proceedings unless one of the other parties objects.

1986, c.73,8. 2.

944 6. Witnesses are summoned in accordance with articles 280 to 283.

Where a person who has been duly summoned and to whom a loss of time indemnity and travel, meat and overnight
accommodaticn allowances have been advanced fails to appear, a party may request the judge to compel the person to
appear in accordance with article 284.

1886, ¢ 73, 8. 2; 2002, c. 7, s. 147.

844.7. The arbitrators have the power to administer ocaths.

1886, ¢ 73, 8. 2, 1899, c. 40, 5. 56.

844.8. Where, without a valid reason, a witness refuses to answer or refuses to produce any real evidence in his

possession which is connected with the dispute, a party may with leave of the arbitrators apply to a judge to issue a rule
under article 53,

http:/f'www.canlii.org/en/qc/laws/stat/rsq-c-c-25/1atest/rsq-¢c-¢c-25.html 10/26/2011




CanlI1 - Code of Civil Procedure, RSQ, ¢ C-25 Page 4 of 6

1886, c. 73, 5. 2; 1994, c. 28, s. 39,
944.9, Articles 307, 308, 309, 318 and 317 apply to the hearing of witnesses.
1986, ¢. 73, 5. 2.

944.10. The arbitrators shall settle the dispute according to the rules of law which they consider appropriate and, where
applicable, determine the amount of the damages.

They cannot act as amiables composifeurs except with the prior concurrence of the parties.
They shall in all cases decide according to the stipulations of the contract and take account of applicable usage.
1986, c. 73, 5. 2.

944.11. Every decision of the arbitrators shail be rendered by a majority of voices. One arbitrator, however, with
authorization of the parties or of all the other arbitrators may decide questions of proceduire.

Written decisions must be signed by all the arbitrators; if one of them refuses to sign or cannot sign, the others must
recerd that fact and the decision has the same effect as if it were signed by all of them.

1886, ¢ 73,58 2.

CHAPTER VI
ARBITRATION AWARD

945. The arbitrators are bound to keep the advisement secret. Each of them may nevertheless, in the award, state his
conclusions and the reasons on which they are based.

1865 (1st sess.), ¢. 80, a. 945, 1986, c. 73, 5. 2.

845.1. lf the parties settle the dispute, the arbitrators shafl record the agreement in an arhitration award.

1986, c. 73, 5. 2.

945.2. The arbitration award must be made in writing by a majority of voices. It must state the reasons on which it is
based and be signed by ail the arbitrators; if one of them refuses to sign or is unable to sign, the others must record that
fact and the award has the same effect as if it were signed by all of them.

1986, ¢. 73, 5. 2.

945.3. The arbitration award must contain an indication of the date and ptace at which it was made.

The award is deemed to have been made at the indicated date and place.

1986, ¢. 73, 8. 2.

945.4. The arbitration award binds the parties upon being made. A copy signed by the arbitrators must be remitted to
each of the parties immediately.

1986, ¢. 73, s. 2.

845.5. The arbitrators may of their own motion, within 30 days after making the arbitration award, correct any error in
writing or calculation or any other clerical error in the award.

1986, ¢. 73, 5. 2.

945.6. The arbitrators may, on the application of a party made within 30 days after receiving the arbitration award,
(1) correct any error in writing or calcutation or any other clerical error in the award;

(2) interpret a specific part of the award, with the prior agreement of the parties;

(3) render a supplementary award on a paﬁ of the application omitted in the award.

The interpretation forms an integral part of the award.

1986, ¢. 73, 8. 2.
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$45.7. Any decision of the arbitrators correcting, interpreting or supplementing the award pursuant to an application
contemplated in article 845.6 must be rendered within 60 days after the application. Articies 945 to 845.4 apply to the
decision.

if the arbitrators do not render their decision before the expiry of the prescribed time, a party may apply to a judge to
make any order for the protection of the rights of the parties.

1886,¢.73, 5. 2.
945 8. The decision of the judge under article 945.7 is final and without appeal.
1986,¢.73, 8. 2.

CHAPTER VIi
HOMOLOGATION COF THE ARBITRATION AWARD

94B8. An arbitration award cannot be put into compulsory execution until it has been homologated.
1965 {1st sess.), ¢. 80, a. 946; 1986, ¢. 73, 5. 2.

946.1. A party may, by motion, apply to the court for homologation of the arbitration award.

1986, ¢. 73, 5. 2.

946.2. The court examining a motion for homologation cannot enquire into the merits of the dispute.
1986, ¢. 73, 5. 2.

946.3. The court may postpone its decision on the homologation if an application has been made to the arbitrators by
virtue of article 945.6.

If the court acts pursuant to the first paragraph, it may, on the application of the party applying for homologation, order
the other party to provide security.

1986, ¢. 73, 5. 2.
946.4. The court cannot refuse homologation except on proof that
(1) one of the parties was not qualified to enter into the arbitration agreement;

{2) the arbitration agreement is invalid under the law elected by the parties or, failing any indication in that regard, under
the laws of Québec;

(3) the party against whom the award is invoked was not given proper netice of the appointment of an arbitrator or of the
arbitration proceedings or was otherwise unable o present his case;

(4) the award deals with a dispute not contemplated by or not falling within the terms of the arbitration agreement, or it
contains decisions on matters beyond the scope of the agreement; or

{5) the mode of appeintment of arbitrators or the applicable arbitration procedure was not cbserved.

In the case of subparagraph 4 of the first paragraph, the only provision not homelogated is the irregular provision
described in that paragraph, if it can be dissociated from the rest.

1986,¢.73, 8. 2.

946.5. The court cannot refuse homologation of its own motion unless it finds that the matter in dispute cannot be settled
by arbitration in Québec or that the award is contrary to public order.

1986, ¢. 73, 5. 2,
948,68, The arbitration award as hemologated is executory as a judgment of the court.
1986,¢c.73,5. 2.

CHAPTER Vil
ANNUEMENT OF THE ARBITRATION AWARD

947, The only possible recourse against an arbitration award is an application for its annuiment,
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1965 (1st sess.), c. 80, a. 947; 1986, ¢. 73, 5. 2.

947.1. Annulment is obtained by motion to the court or by opposition to a motion for homelogation.

1986, ¢. 73, 5. 2.

947.2. Articles 946.2 to 945.5, adapted as required, apply to an application for annulment of an arbitraticn award.
1986, ¢. 73, 8. 2.

947.3. On the application of one party, the court, if it considers it expedient, may suspend the application for annulment
for such time as it deems necessary to allow the arbitrators to take whatever measures are necessary to remove the
grounds for annulment, even if the time prescribed in article 845.6 has expired.

1986, ¢ 73,8. 2

947.4. The application for annulment must be made within three months after reception of the arbitration award or of the
decision rendered under article 945.6,

1986,¢.73, 5. 2.
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